Beforethe
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

WC Docket No. 12-334
Comp. Pol. File No. 1066

Section 63.71 Application of
FiberTower Corporation

To Discontinue Domestic
Telecommunications Services

N N N N N N

To: The Wireline Competition Bureau

COMMENTSOF THE AFFECTED CARRIERS
Pursuant to Section 63.71 of the Commission’ s rules and the Public Notice issued by the
Commission in the above referenced proceeding,” T-Mobile USA, Inc., AT&T Inc., Cricket
Communications, Inc., MetroPCS Communications Inc., and Sprint Nextel Corporation
(collectively, the “ Affected Carriers’)? hereby submit these comments in response to the
application of FiberTower Corporation (“FiberTower”) to discontinue the provision of all

domestic interstate tel ecommunications services as of December 9, 2012.¥

v 47 C.F.R. § 63.71; FCC Public Notice, Comments Invited on Application of Fiber Tower
Corporation to Discontinue Domestic Telecommunications Services, DA 12-1848, November 15, 2012
(“Public Notice").

Z While other entities may be affected by the Discontinuance Application (as that term is defined

below), these Comments are submitted only by the specified Affected Carriers.

¥ Notification Regarding the Discontinuance of Telecommunications Service, FiberTower

Corporation, WC Docket No. 12-334, Comp. Pol. File No. 1066 (filed Nov. 9, 2012) (“ Discontinuance
Application”). The Discontinuance Application proposes to discontinue services in Gillette, Arkansas;
Atlanta, Georgia; Baltimore, Maryland; Boston, Massachusetts; Cleveland, Ohio; Detroit, Michigan;
Dallas, Houston, San Antonio, Austin and Waco, Texas, New Y ork; New Jersey; Pittsburgh,
Pennsylvania; Tampa, Florida; Washington, D.C.; and Virginia (collectively “ Service Areas’). Although
FiberTower sought authority to discontinue service as of December 9, 2012, under the Commission’s
rules, FiberTower’s application could not be granted until, at the earliest, the 31t day after filing. The
application is deemed filed on the date the Commission placesit on public notice, which was November
15, 2012. See 47 C.F.R. 863.71. Therefore, the earliest possible date that FiberTower’s application
could be granted is December 16, 2012.



Since the submission of the Discontinuance Application, the Affected Carriers and
FiberTower negotiated an agreement (the “Wind-Down Agreement”) pursuant to which
FiberTower will continue to provide backhaul servicesto the Affected Carriers (the “ Services’)
for adefined period of time to allow for an orderly migration of backhaul servicesto other
providers. On November 28, 2012 the United States Bankruptcy Court for the Northern District
of Texas (the “Bankruptcy Court”) approved the Wind-Down Agreement.” The Affected
Carriers therefore request that the Commission deny the Discontinuance Application as
submitted and issue an order only permitting FiberTower to discontinue the Services to the
Affected Carriers consistent with the timeframe and procedures set forth in the Wind-Down
Agreement.”

DISCUSSION

On July 17, 2012, FiberTower filed a petition for relief under Chapter 11 of the
Bankruptcy Code.’’ On November 9, 2012, FiberTower issued notices informing its customers,
including the Affected Carriers, that it intended to discontinue service. On that same date,
FiberTower filed the Discontinuance Application. In the Discontinuance Application,

FiberTower represented that its secured creditors might terminate the agreement that currently

Y Order Granting Debtor’s Maotion for Approval of Binding Term Sheet with Participating Carriers

for Migration of Services Off Debtor’s Backhaul Network and Wind-Down of Debtor’s Business, Inre
Fiber Tower Network Services Corp., et al., Case No. 12-44027-DML-11 (Bankr. N.D. Tex. Nov. 28,
2012) (“Bankruptcy Court Order”).

¥ The Affected Carriers are aware that FiberTower has represented that it intends to withdraw the

current Discontinuance Application and refile in a manner consistent with the Wind-Down Agreement.
See Letter from Jean L. Kiddoo, counsel for FiberTower, to Marlene Dortch, Secretary, FCC, WC Docket
No. 12-334, Comp.Pol. File No. 1066 (filed Nov. 29, 2012). However, the Affected Carriers still submit
these comments pursuant to that Public Notice to ensure that the Commission has a complete record for
itsaction. The Affected Carriers expect to respond to any additiona filing by FiberTower, aswell as any
new Public Notice issued by the Commission, at the appropriate time.

o See Inre Fiber Tower Network Services Corp., et al., Case No. 12-44027-DML-11 (Bankr. N.D.
Tex.).



funds FiberTower’ s operations. Accordingly, FiberTower maintained that it would not have the
financial resources to continue offering services and planned to discontinue servicein the
Service Areas on December 9, 2012.”

The Affected Carriers rely on FiberTower to provide critical backhaul servicesto
thousands of sites, which the Affected Carriers use to provide wireless service to millions of
customers, including government agencies and public safety entities.® FiberTower's stated intent
to discontinue providing backhaul services as of December 9, 2012, placed the Affected Carrier
customers at risk of losing service. That, in turn, would have adversely affected the wireless
services the Affected Carriers provide to their own end-user customers. Although the Affected
Carriers diligently commenced the process of migrating services from FiberTower’ s facilities,
that undertaking could not have been accomplished by the December 9, 2012 deadline set by
FiberTower, or by the December 16, 2012 default date indicated in the Public Notice. The large
number of circuitsinvolved, aswell as the fact that multiple customers of FiberTower must
simultaneously arrange for the migration of circuits off of FiberTower’s network significantly
complicates the transition process.” The transition also will require sufficient time to permit the
installation'? and testing of new equipment to ensure the seamless provision of critical services
such as E911.

Thereafter, on November 20, 2012, the Affected Carriers entered into the Wind-Down

Agreement with FiberTower which, inter alia, provides continued financing to FiberTower that

7 Id. at 1-2, 4.

8 See Letter from Robert C. Barber, counsel for AT&T, to Marlene H. Dortch, Secretary, FCC, WC
Docket No. 12-334, Comp. Pol. File No. 1066 (filed Nov. 23, 2012).

9 FiberTower itself took aslong as two yearsto build out service to the Affected Carriers.

1o Installation includes identifying and ordering service, obtaining necessary governmental

approvals, and physically installing the equipment, which may require trenching to lay new fiber.
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will enable FiberTower to continue to provide the Servicesto the Affected Carriers. The
Affected Carriers and FiberTower sought Bankruptcy Court approval of the Wind-Down
Agreement on November 21, 2012.*Y The Bankruptcy Court entered an order approving the
Wind-Down Agreement on November 28, 2012, which became effective immediately upon its
entry by the Bankruptcy Court.*?

The Commission’s process for evaluating requests to discontinue serviceis well
established.™® However, the Commission’s consideration of FiberTower’sinitia request to
discontinue services on December 9, 2012 (as set forth in the Discontinuance Application) is
now unnecessary because the Bankruptcy Court has approved the service continuance and
transition process set forth in the Wind-Down Agreement. The Wind-Down Agreement and
Bankruptcy Court Order demonstrates FiberTower’s current obligation to provide the Services
beyond the date specified in its Discontinuance Application. The Commission should, therefore,
act on the Discontinuance Application with respect to the Affected Carriersin a manner
consistent with the Wind-Down Agreement.

In particular, the Commission should deny the pending Discontinuance A pplication and,

consistent with prior decisions, require FiberTower to continue to provide the Servicesto the

w See Debtors' Mation for Approval of Binding Term Sheet with Participating Carriers for

Migration of Services off Debtors' Backhaul Network and Wind-Down of Debtors' Business, Inre
Fiber Tower Network Services Corp., et al., , Case No. 12-44027-DML-11 (Bankr. N.D. Tex.) (filed Nov.
21, 2012) (“Mation™). A copy of the Motion is attached hereto as Exhibit A.

1 See note 4, supra. A copy of the Bankruptcy Court Order is attached as Exhibit B.

3 47 U.S.C. §214(a); Southwestern Bell Telephone Company, et al., Order, 8 FCC Rcd 2589,
2599-2600 (1993), remanded on other grounds, Southwestern Bell v. FCC, 19 F.3d 1475 (D.C. Cir.
1994); In the Matter of Section 63.71 Application of Choice One Communications Inc., 20 FCC Rcd
4390, 4392 (2005) (noting the Commission has retained the right to delay grant of a discontinuance
authorization when it believes an unreasonable degree of consumer hardship would result).
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Affected Carriers as specified in the Wind-Down Agreement.*¥ Instead of specifying adate
certain by which FiberTower may discontinue service to the Affected Carriers, the Commission
should simply state that FiberTower’ s discontinuance of Service to the Affected Carriers must be
consistent with the Wind-Down Agreement. This approach would recognize that the Wind-
Down Agreement contemplates that FiberTower may be obligated to provide the Servicesto the
Affected Carriersfor aperiod of time that may vary by Affected Carrier, depending on certain
factors.

It is not appropriate for the Commission only to simply dismiss the Discontinuance
Application in view of the Wind-Down Agreement. FiberTower continues to plan for
discontinuance and the Commission must exercise its authority under Section 214 of the

15/

Communications Act, as amended, in light of those plans.™ Therefore, the Commission should

make clear that while its actions are consistent with the Wind-Down Agreement and the

w See Corban Telecommunications Inc.’ s Application to Discontinue Domestic

Telecommunications Services, Memorandum Opinion and Order, 17 FCC Rcd 18392 (2002) (delaying
discontinuance by 120 days); e.spire Application to Discontinue Domestic and International
Telecommunications Services, Order, 17 FCC Rcd 14785 (2002) (requiring e.spire to provide service
for an additional 30 days because the discontinuance deadline gave them insufficient time to acquire the
high-capacity servicesthey required); AT& T Communications’ Application to Discontinue Domestic
Telecommuni cations Services, Memorandum Opinion and Order, 18 FCC Rcd 24376, 24379 (2003)
(delaying discontinuance by 86 days in order to accommodate customers unable to find adequate
aternative services). See also In the Matter of Section 63.71 Application of Sprint for Authority to
Discontinue Domestic Telecommunications Services, Order, 23 FCC Red 17048 (2008) (“Sprint™). In
Sorint, in order to allow customers to compl ete their transition to aternative services, the FCC required
the applicant to provide service more than three weeks beyond the release date of the order, which was a
total of more than seven months from the date customers were originaly informed of Sprint’s plans.

= 47 U.S.C. §214(a); 47 C.F.R. §63.71. The Affected Carriers recognize that FiberTower has
asserted that it is not subject to the Commission’s Section 214 authority. See Discontinuance Application
a 1. FiberTower has not adequately justified that claim, and the Commission has treated FiberTower’s
Discontinuance Notice as an application under Section 214. In light of the Wind-Down Agreement, the
FCC need not reach FiberTower’s private carriage claims today; the Wind-Down Agreement and the
Bankruptcy Court Order obligates FiberTower to comply with the relief that the Affected Carriers seek
here. Nevertheless, for the reasons noted above, the Commission must make clear that it retains
jurisdiction over FiberTower’s planned discontinuance of service.



Bankruptcy Court Order, it retains jurisdiction over this matter. Any plan for discontinuance by
FiberTower varies from the Wind-Down Agreement must continue to require the approva of the
Commission consistent with its authority under Section 214. The Bankruptcy Court itself has
recognized the Commission’s obligation to enforce the Act and its regulatory scheme.®
CONCLUSION

The Affected Carriers hereby submit the foregoing Comments and ask that the
Commission deny the Discontinuance Application, require that FiberTower discontinue Services
to the Affected Carriers as specified in the Wind-Down Agreement, and take all other action
necessary and appropriate consistent with these Comments.
Respectfully submitted,

/s/ Luisa Lancetti

Luisa Lancetti

601 Pennsylvania Ave., NW
North Building - Suite 800
Washington, DC 20004
(202) 654-5920
luisalancetti @t-mobile.com

Counsal for T-Mobile USA, Inc.

/s/ Robert C. Barber

Robert C. Barber

1100 20™ St., NW, Suite 1000
Washington, DC 20036

(202) 457-2121

rchbarber @att.com

Counsdl for AT&T Inc.

16 See Memorandum and Opinion, In re Fiber Tower Network Services Corp., et al., Case No. 12-

44027-DML-11, at 6-8, 11-14 (Bankr. N.D. Tex Oct. 11, 2012). A copy of the Memorandum and
Opinion is attached hereto as Exhibit C.



/s/ K.D. Halm
K.C. Ham

DAVISWRIGHT TREMAINE LLP
1919 Pennsylvania Ave., NW

Suite 800

Washington, DC 20006

(202) 973-4287

kchalm@dwt.com

Counsd for Cricket Communications, Inc.

/s Michadl Lazarus

Michael Lazarus

Telecommunications Law Professionals PLLC
875 15" Street, NW Suite 750

Washington, DC 20005

M Lazarus@tel ecoml awpros.com

Counsal to MetroPCS Communications Inc.

/s/ Michad B. Fingerhut

Michael B. Fingerhut

900 7™ Street NW, Suite 700
Washington, DC 20001

(703) 592-5112
michagl.b.fingerhut@sprint.com

Counsel for Sorint Nextel Corporation
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Paul N. Silverstein (admitted pro hac vice) Jason S. Brookner

Jonathan 1. Levine (admitted pro hac vice) Texas State Bar No. 24033684
ANDREWS KURTH LLP ANDREWS KURTH LLP
450 Lexington Avenue, 15th Floor 1717 Main Street, Suite 3700
New York, New York 10017 Dallas, Texas 75201
Telephone:  (212) 850-2800 Telephone:  (214) 659-4400
Facsimile: (212) 850-2929 Facsimile: (214) 659-4401

Counsel to the Debtors

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

Inre: § Chapter 11
8
FIBERTOWER NETWORK SERVICES 8§ Case No. 12-44027-DML-11
CORP., et al., 8
§ Jointly Administered
Debtors. 8

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET WITH
PARTICIPATING CARRIERS FOR MIGRATION OF SERVICES OFF DEBTORS’
BACKHAUL NETWORK AND WIND-DOWN OF DEBTORS’ BUSINESS

TO: THE HONORABLE D. MICHAEL LYNN,
UNITED STATES BANKRUPTCY JUDGE:

The above-captioned debtors and debtors in possession (collectively, the “Debtors”),* for
their Motion (“Motion”) For Approval of Binding Term Sheet with Participating Carriers for
Migration of Services off Debtors’ Backhaul Network and Wind-Down of Debtors’ Business,
respectfully represent:

INTRODUCTION

1. In light of the circumstances, the Debtors have determined to wind-down their

business. The Debtors and the Participating Carriers (defined below) have been negotiating to

! The Debtors in these chapter 11 cases are: (i) FiberTower Network Services Corp.; (ii) FiberTower Corporation;
(iii) FiberTower Licensing Corp.; and (iv) FiberTower Spectrum Holdings LLC.

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
WITH PARTICIPATING CARRIERS -- Page 1

DAL:848566.5
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establish a mechanism for the most efficient migration of customers off the Debtors’ backhaul
network while, at the same time, minimizing to the greatest extent possible the risk of sustaining
any losses (after taking into account all costs and expenses of continuing to operate the business,
including professional fees). The product of those negotiations - - for which approval is sought
herein - - is contained in the Binding Term Sheet attached hereto as Exhibit “A” (the “Term
Sheet”), and described in paragraph 18, below. Additionally, attached as Exhibit “B” is an
updated 13-week cash flow projection, which takes into account the transactions contemplated
by the Term Sheet.

JURISDICTION AND VENUE

2. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. 88 157 and
1334. This matter is a core proceeding pursuant to 28 U.S.C. 8 157(b)(2)(A).
3. Venue in this Court is proper pursuant to 28 U.S.C. 88 1408 and 1409.

BACKGROUND

4. On July 17, 2012 (the “Petition Date”), each of the Debtors filed with this Court a
petition for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy
Code”).

5. An official committee of unsecured creditors (the “Committee”) was appointed by
the Office of the United States Trustee (the “US Trustee”) on July 26, 2012. No trustee or
examiner has been appointed.

6. The Debtors are operating their businesses and managing their properties as
debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.

7. The Debtors are an alternative provider of facilities-based backhaul services,

principally to wireless carriers, and a national provider of millimeter-band spectrum services.

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
WITH PARTICIPATING CARRIERS -- Page 2
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Backhaul is the transport of voice, video and data traffic from a wireless carrier’s mobile base
station, or cell site, to its mobile switching center or other exchange point. The Debtors offer
these backhaul services nationally by utilizing wireless spectrum assets and fiber relationships to
construct and operate high-coverage, high-capacity hybrid microwave and fiber networks. The
Debtors provide spectrum leasing services directly to other carriers and enterprise clients, and
also offer their spectrum services through spectrum brokerage arrangements and through fixed
wireless equipment partners.

8. A significant asset of the Debtors is their ownership of a national spectrum

portfolio (the *“Spectrum Portfolio”) of 24 GHz and 39 GHz wide-area spectrum licenses,

including over 740 MHz in the top twenty (20) U.S. metropolitan areas and, in the aggregate,
approximately 1.72 billion channel pops (calculated as the number of channels in a given area
multiplied by the population, as measured in the 2010 census, covered by these channels). The
Debtors believe that the Spectrum Portfolio represents one of the largest and most
comprehensive collections of millimeter wave spectrum in the U.S., covering areas with a total
population of over 300 million.

9. As of the Petition Date, the Debtors provide service to approximately 5,390
customer locations at approximately 3,188 deployed sites in thirteen (13) markets throughout the
U.S. The fixed wireless portion of these hybrid services is predominantly through common
carrier spectrum in the 11, 18 and 23 GHz bands. The Debtors’ biggest service markets are
Dallas/Fort Worth and Washington, D.C./Baltimore, with additional markets in Atlanta, Boston,
Chicago, Cleveland, Denver, Detroit, Houston, New York/New Jersey, Pittsburgh, San

Antonio/Austin/Waco and Tampa.

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
WITH PARTICIPATING CARRIERS -- Page 3
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10. The Debtors have customer service agreements with major U.S. wireless carriers.
The Debtors also hold separate national-scope service agreements with Verizon Business and
CenturyLink which allow them to provide government grade transport services to the United
States General Services Administration and other governmental entities.

EVENTS DURING THE CHAPTER 11 CASES

11. During the course of these chapter 11 cases, the Debtors were informed that the
Federal Communications Commission (“FCC”) intended to deny certain of the Debtors’ pending
applications (the “Applications”) to renew portions of the Spectrum Portfolio and for an
extension of time or waiver of time to comply with certain of the FCC’s build-out requirements.
Given that the Debtors’ reorganization hinged on the continuing retention and deployment of the
licenses in their Spectrum Portfolio,? the Debtors commenced Adversary Proceeding No. 12-
4104, captioned FiberTower Network Services Corp., et al. v. Federal Communications
Commission, seeking declaratory and injunctive relief against the FCC precluding the
termination of certain of the licenses in the Spectrum Portfolio in the event the Applications were
denied, pending the exhaustion of all avenues of administrative and judicial review. The Court
entered a preliminary injunction on September 27, 2012, and issued its Memorandum Opinion in
respect thereof of October 11, 2012.

12.  Thereafter, by motion dated September 28, 2012 [Docket No. 285] (the “Sale
Motion”), the Debtors sought to sell (the “ICB Sale”) substantially all of their assets in their
Texas and Washington, D.C. markets to ICB Networks, Washington, ICB Networks, Texas, and

Bordercomm, LP. (collectively, the “Purchasers” or “ICB”) for an adjusted sale price of

2 See generally Declaration of Kurt Van Wagenen In Support of Chapter 11 Petitions and First Day Motions {{ 27-
39 [Docket No. 2].

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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approximately $18 million. At a hearing on November 5, 2012, however, the Purchasers
informed the Court that their financing had dried up and they would be unable to close the sale.
A settlement of potential disputes among the parties was announced on the record at a hearing on
November 6, 2012 and, shortly thereafter, the Debtors filed a motion to approve such settlement,
pursuant to which, among other things, the Debtors will retain ICB’s deposit and the parties will
exchange mutual releases.’

13. On November 7, 2012, the FCC issued its Memorandum Opinion and Order
denying the Applications. See In re FiberTower Spectrum Holdings LLC, Memorandum
Opinion and Order, DA12-785 (Nov. 7, 2012). The FCC, however, did not re-assign the
Debtors’ licenses due to this Court’s injunction. 1d. at n. 113 (“Our stay applies only to the
reversion or reassignment of the licenses; it does not apply to the actual termination”).

14.  Asaresult of ICB’s failure to have sufficient funds to close the ICB Sale and the
FCC’s denial of the Applications, the Debtors found themselves with little choice other than to
shut down business operations. Thus, on November 9, 2012, the Debtors sent out disconnect
notices, informing customers that backhaul network services would be discontinued in thirty (30)
days.

NEGOTIATIONS WITH PARTICIPATING CARRIERS AND THE TERM SHEET

15.  Almost immediately after the ICB Sale fell through, the Debtors and an ad hoc

group of the Debtors’ largest customer carriers (the “Participating Carriers”) began discussions

and negotiations to try to find a way to minimize the impact on them of a shutdown of the

® The ICB settlement motion [Docket No. 406] is set for hearing on November 26, 2012.

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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Debtors’ network.” In particular, the Participating Carriers expressed a need for more than thirty
(30) days to migrate off the Debtors’ network and onto other networks, to ensure a continuity of
service to their respective customers.

16. The Debtors are keenly aware of their fiduciary duties to all of their creditor
constituents, including their secured lenders, and the need to maximize value, as well as their
inability to continue using cash collateral to operate their business without an order of the Court.
The Debtors have been attempting to shut down their network while ensuring that their
customers and other creditor constituents are protected in the best manner possible under the
circumstances.

17. The Debtors and the Participating Carriers have - - subject to Court approval - -
entered into the Term Sheet, laying out the economic terms for an orderly migration of services
off the Debtors’ backhaul network, and a wind-down of the Debtors’ business.

18. A summary of the Term Sheet is as follows:*

e FiberTower will provide services on its network to the Participating
Carriers pursuant to each Participating Carrier’s agreement with
FiberTower, until April 30, 2013 (the “Shut-Down Date,” and the

period between November 1, 2012 and the Shut-Down Date, being the
“Term”).

e No backhaul or other service of any kind shall be provided by
FiberTower after the Shut-Down Date unless, upon at least sixty (60)
days written notice, a Participating Carrier (or Carriers) (a “Requesting
Carrier(s)”) requests that FiberTower extend the Shut-Down Date (the

* The Participating Carriers are: T-Mobile USA, Inc.; MetroPCS Wireless, Inc.; MetroPCS Texas, LLC; Cricket
Communications, Inc.; Sprint Spectrum, L.P.; Sprint Communications Company, L.P.; Nextel of California, Inc.;
Nextel Communications of the Mid-Atlantic, Inc.; Nextel of New York, Inc.; Nextel South Corp.; Nextel of Texas,
Inc.; Nextel West Corp.; Nextel Partners, Inc.; AT&T Services, Inc.; Clear Wireless LLC; and Cellco Partnership
d/b/a Verizon Wireless.

® This summary is provided for the convenience of the Court and parties in interest. The summary is qualified in its
entirety by the actual terms of the Term Sheet.

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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“Extension Request”) for one or more markets, for a period of not
more than ninety (90) days (the “Extension Period”).

Within five (5) days of receiving an Extension Request, FiberTower
will provide the Requesting Carrier(s) with an amount, determined by
FiberTower in its sole discretion, equal to (a) the forecasted costs of
continuing to operate during the Extension Period (based upon the
Extension Request) plus (b) a $150,000 per month management fee
(the “Extension Funding Requirement”). Within ten (10) days of
receipt of the Extension Funding Requirement, the Requesting
Carrier(s) shall pay to FiberTower the Extension Funding Requirement
(the “Extension Funding Period”). If FiberTower does not actually
receive the full amount of the Extension Funding Requirement during
the Extension Funding Period, or if no Extension Request is timely
made, all of the Participating Carriers (including any Requesting
Carrier(s)) shall be deemed to have waived any and all rights to
intervene in, or oppose, the shutdown of FiberTower’s network after
the Shut-Down Date.

The Participating Carriers, collectively, shall have the right to make
only one (1) Extension Request.

On the Shut-Down Date, the Participating Carriers shall pay to
FiberTower a one-time management fee of $750,000, plus $600,000
for FiberTower to fund any type of employee incentive program,
severance program or other such employee programs as determined by
FiberTower in its sole discretion. The combined total of these two
charges, or $1,350,000 (the “Surcharge”), shall be paid by each of the
carriers on the Shut-Down Date, as allocated in the Term Sheet.

For each month during the Term, each Participating Carrier shall pay
to FiberTower the same MRC as billed by FiberTower for October
2012. The applicable MRC for each Participating Carrier is attached
to the Term Sheet as Exhibit A. The MRCs will be paid on a monthly
basis. Each participating carrier shall be severally liable for the total
of its MRCs paid during the Term and its allocation of the Surcharge
(the “Full Charges”). The Full Charges shall not be subject to
reduction, offset or any other type of defense other than MRCs being
reduced consequent to an Asset Sale being consummated (as discussed
below).

To ensure FiberTower receives the Full Charges, each Participating
Carrier shall, within two (2) business days of Bankruptcy Court
approval of this Term Sheet, obtain issuance of a Letter of Credit in
favor of FiberTower (or a cash collateralized escrow account) in an
amount equal to the Full Charges. A form of Letter of Credit (or form

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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of escrow agreement) for each of the Participating Carriers will be
provided to FiberTower no later than November 26, 2012.

The Letter of Credit shall be payable to FiberTower as follows: (i) for
MRCs not paid within ten (10) days of their due date or, with respect
to MRCs due for the month of March 2013 and April 2013, ten (10)
days date after the Shut-Down Date if such MRCs are not otherwise
paid on or before such date; and (ii) for the Surcharge, ten (10) days
after the Shut-Down Date if the Surcharge is not otherwise paid on or
before such date. The Participating Carriers’ obligations under the
Term Sheet are subject to FiberTower’s continued performance under
each of the agreements between FiberTower and the respective
Participating Carrier.

Prior to the Shut-Down Date, FiberTower may pursue (and
consummate) minor asset sales and other transactions, as long as the
same do not negatively impact continuous service to the Participating
Carriers.  As part of any asset sale, a proposed purchaser (a
“Purchaser”) shall agree to continue to provide service, or make
arrangements with FiberTower so FiberTower can continue to fulfill
the obligation to provide service, to the Participating Carriers through
the Shut-Down Date with respect to any assets purchased.
Specifically, a Purchaser will undertake to maintain the Participating
Carriers’ continuity of service during the Term on terms no less
favorable than those set forth in the Term Sheet.

To the extent an asset sale is consummated and, as a result, a
Participating Carrier will be obligated to pay MRCs to a Purchaser
post-closing, FiberTower shall reduce such affected Participating
Carrier(s) MRCs accordingly.

Promptly after Bankruptcy Court approval of the Term Sheet,
FiberTower will take all appropriate regulatory actions, if any,
necessary conform with its obligations pursuant to the Term Sheet.

The automatic stay shall be modified to permit the Participating
Carriers to terminate circuits and service orders without further charge
by 30-day notice to FiberTower and in the ordinary course of business
without further order from this Court; provided, however, that such
termination shall not relieve the Participating Carriers of the Full
Charges.

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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RELIEF REQUESTED

19. By this Motion, the Debtors respectfully request that the Court approve the Term
Sheet, and authorize and direct the Debtors and the Participating Carriers to perform thereunder
and do such things, and execute such additional documents, as may be reasonably necessary or
required to perform under and consummate the transactions identified in, and contemplated by,
the Term Sheet. The Debtors further request that the Court modify the automatic stay to allow
the parties to execute and perform under the Term Sheet.

AUTHORITY

20. The Term Sheet, and the relief requested herein, is something of a hybrid. On one
hand, it contemplates a use, sale or lease of property of the estate under section 363 of the
Bankruptcy Code. On the other hand, the Term Sheet also constitutes a settlement of potential
disputes. Absent the Term Sheet and the agreements contained therein for, among other things,
an orderly migration of services off the network and wind-down of the Debtors’ wireless
backhaul business, it is likely that the Participating Carriers would institute legal proceedings or
assert claims against the Debtors. Whether any such claims or proceedings would be successful
is an open question, and would involve novel and complex questions of both bankruptcy and
federal communications law. But, by entering into - - and this Court approving - - the Term
Sheet, such disputes will be avoided.

A. Use, Sale or Lease of Assets

21.  Section 363(b)(1) of the Bankruptcy Code provides, in pertinent part, that “[t]he
trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of
business, property of the estate.” 11 U.S.C. 8 363(b)(1); Cajun Elec. Power Coop., Inc. v.

Official Comm. of Unsecured Creditors (In re Cajun Elec. Power Coop., Inc.), 119 F.3d 349,

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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354 (5th Cir. 1997). To obtain court approval to use, sell or lease property of the estate under
section 363(b), the Debtors must show a legitimate business justification for the proposed action.
In re Continental Air Lines, Inc., 780 F.2d 1223 (5th Cir. 1986) (for a “trustee to satisfy its
fiduciary duty to the debtor, creditors and equity holders, there must be some articulated business
justification for using, selling, or leasing the property outside the ordinary course of business”);
see also Comm. Of Equity Sec. Holders v. Lionel Corp (In re Lionel Corp.), 722 F.2d 1063, 1071
(2d. Cir. 1983); Comm. of Asbestos-Related Litigants v. Johns-Manville Corp. (In re Johns-
Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) (“Where the debtor articulates a
reasonable basis for its business decisions (as distinct from a decision made arbitrarily or
capriciously), courts will generally not entertain objections to the debtor’s conduct”).

22. The Debtors have sound business reasons for entering into, and seeking Court
approval of, the Term Sheet. The ultimate cost of keeping the network operational until the
Termination Date will be borne by the Participating Carriers, rather than the Debtors or their
secured lenders. This was, for the Debtors, the critical aspect of the negotiations and is the
central component of the Term Sheet. Without this “guaranteed” funding of MRCs, which
minimizes to the greatest extent possible any losses that the Debtors might suffer as a result of
operating during the Term, the Debtors could not continue operating. To that end, the posting of
letters of credit or establishment of cash collateralized accounts, together with the Management
Fee, will adequately protect the Debtors’ secured lenders between now and the Shut-Down Date.
Indeed, the key element of the Term Sheet is to ensure - - to the greatest extent possible - - that
the Debtors suffer minimal, if any, losses during the Term.

23. Moreover, the Debtors’ customers will have a sufficient amount of time to

migrate their backhaul services to another provider. Were the Debtors to forge ahead with a

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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network shutdown in early December, aside from the litigation that would ensue (see below),
there would be a significant negative impact on not only the carriers, but also the services they
provide to their own customers (for example, first responders, 911 calls and services, and other
calls and services).

B. Settlement Under Bankruptcy Rule 9019

24.  The Term Sheet also embodies a settlement of potentially significant litigation
among the Debtors and the Participating Carriers. The Term Sheet therefore should - - and may -
- also be approved as a settlement under Bankruptcy Rule 9019.

25.  Settlements and compromises are a “normal part of the bankruptcy process,”
Protective Committee for Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390
U.S. 414, 424 (1968) (quoting Case v. Los Angeles Lumber Products Co., 308 U.S. 106, 130
(1939)), and are “desirable and wise methods of bringing to a close proceedings otherwise
lengthy, complicated and costly.” In re Jackson Brewing Co., 624 F.2d 599, 602 (5th Cir. 1980).
The decision to approve a particular settlement lies within the discretion of the bankruptcy court.
Id. at 607. Bankruptcy Rule 9019 specifically contemplates approval of compromises and
settlements, and a reviewing court will uphold the approval of a settlement if it is the result of
“an adequate and intelligent consideration of the merits of the claims, the difficulties of pursuing
them, the potential harm to the debtor’s estate caused by delay, and the fairness of the terms of
the settlement.” TMT Trailer Ferry, Inc., 390 U.S. at 434.

26.  The Fifth Circuit has held that in deciding whether to approve a settlement, courts
should evaluate and set forth in a comprehensive fashion:

@) The probability of success in the litigation, with due consideration for the
uncertainty in fact and law;

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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(b) The complexity and likely duration of the litigation and any attendant
expense, inconvenience, and delay; and

(©) All other facts bearing on the wisdom of the compromise.
In re Jackson Brewing Co., 624 F.2d at 602. In this case, the Debtors respectfully submit that
the relevant factors have been met.
27.  The Debtors believe that, were they to proceed towards a network shutdown in
early December as contemplated by the disconnect notices, there would be a flurry of.
28. In connection with issuing the disconnect notices on November 9, 2012, out of an
abundance of caution, the Debtors made filings under 47 U.S.C. § 214 and related regulations

with the FCC (the “Section 214 Application”). On November 15, 2012, the FCC issued Public

Notice DA12-1848, WC Docket No. 12-334 and Comp. Pol. File No. 1066 (the “Public Notice”),
“directing” that the Debtors not discontinue providing service until at least December 16, 2012
(the 31st day after the Public Notice), and stating that comments (if any) to the Debtors” Section
214 Application are due by November 30, 2012. Whether the FCC’s “directive” to the Debtors
to continue business operations until December 16, 2012 (or thereafter) is valid and enforceable -
- given that the Debtors are under the exclusive jurisdiction of this Court and will be without the
use of cash collateral to operate - - is an open question. But, in light of the Term Sheet, this
question will not have to be litigated.
29.  The Court should, therefore, approve the Term Sheet.

C. Modification of Automatic Stay

30. Finally, the Debtors request that the section 362(a) automatic stay be modified to

allow for the Term Sheet transactions to proceed as contemplated therein.

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
WITH PARTICIPATING CARRIERS -- Page 12

DAL:848566.5



Case 12-44027-dmi11 Doc 413 Filed 11/21/12 Entered 11/21/12 14:22:59 Desc
Main Document  Page 13 of 35

31. Given that the Debtors are winding down operations and shutting down the
network, carriers will need to migrate their services to other providers. As the Court knows,
however, the Debtors have various forms of agreements with their customers - - master
agreements, individual service orders and other agreements. As the Debtors’ customers start to
migrate to other providers, by implication, they will need to terminate various service orders and
agreements relating to circuits and the provision of backhaul services. Since the Debtors are
winding down, they do not presently expect to assume any of these agreements (unless an
interested party were to show an interest in, and agree to purchase, all or a portion of the
Debtors’ network). It would, therefore, be inconsistent with carrier migration to, nonetheless,
require the carriers to comply with their various circuit agreements with the Debtors. Allowing
the carriers to terminate circuits and service orders in connection with migration off the Debtors’
network is fully consistent with approving the Term Sheet and should be authorized.®

NOTICE

32. Notice of this Motion has been provided to (i) counsel to the Committee; (ii) the
U.S. Trustee; (iii) counsel to the Participating Carriers, and (iv) all other parties who have filed a
notice of appearance and request for service of papers in these chapter 11 cases. The Debtors
respectfully submit that such notice is appropriate and that no other or further notice need be

provided.

® As set forth in the Term Sheet, the Debtors will not be charging contractual early termination fees to the
Participating Carriers. This is tantamount to a quid pro quo in exchange for the Participating Carriers funding the
wind down via the Escrow Account. However, to the extent the Debtors’ agreements with non-Participating
Carriers call for early termination fees, the Debtors reserve the right, in their sole discretion, to enforce such early
termination fee provisions, based on the totality of the circumstances at the time of circuit or service order
termination including, but not limited to, the identity of the counterparty and the potential risks and costs of
collection.

DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM SHEET
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WHEREFORE the Debtors respectfully request that the Court enter an order,

substantially in the form attached hereto as Exhibit “C,” (i) approving the Term Sheet under

section 363 of the Bankruptcy Code and Bankruptcy Rule 9019 and (ii) granting such other and
further relief as may be just and proper.
Respectfully submitted this 21st day of November, 2012.

ANDREWS KURTH LLP

By: /s/ Jason S. Brookner
Jason S. Brookner
Texas State Bar No. 24033684
1717 Main Street, Suite 3700
Dallas, Texas 75201
Telephone: (214) 659-4400
Facsimile: (214) 659-4401
Email: jasonbrookner@andrewskurth.com

Paul N. Silverstein (admitted pro hac vice)
Jonathan I. Levine (admitted pro hac vice)
450 Lexington Avenue, 15th Floor
New York, New York 10017
Telephone: (212) 850-2800
Facsimile: (212) 850-2929
Email: paulsilverstein@andrewskurth.com
Email: jonathanlevine@andrewskurth.com

Counsel to the Debtors

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 21st day of November, 2012, he caused a
true and correct copy of the foregoing pleading to be served on counsel to the Participating
Carriers and the parties appearing on the Limited Service List maintained in these chapter 11
cases, via first class U.S. mail and, where possible, via electronic mail.

/s/Jason S. Brookner
Jason S. Brookner
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EXHIBIT A

BINDING TERM SHEET
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BINDING TERM SHEET

This binding term sheet (the “Term Sheet”) is a term sheet for a carrier supported
orderly migration of services off of, and orderly wind-down of, the backhaul network
operated by FiberTower Network Services, Inc. and its affiliates that are debtors in
bankruptcy (collectively, “FiberTower”). The carriers that have participated in the
formulation of this Term Sheet and are prepared to support an orderly migration and
wind-down in accordance with this Term Sheet are: T-Mobile, AT&T, Sprint, MetroPCS,
Cricket, Clearwire, and Verizon Wireless (collectively, the “Participating Carriers” and
together with FiberTower, the “Parties™).

Term FiberTower shall continue service to the Participating Carriers
pursuant to each Participating Carrier’s agreement with
FiberTower, until April 30, 2013 (the “Shut-Down Date,” and
the period between November 1, 2012 and the Shut-Down
Date, being the “Term”).

No backhaul or other service of any kind shall be provided by
FiberTower to the Participating Carriers after the Shut-Down
Date, except upon not less than sixty (60) days written notice
to FiberTower, a Participating Carrier or Participating Carriers
(the “Requesting Carrier(s)”) may request that FiberTower
extend the Shut-Down Date (the “Extension Request”). for one
or more markets, for a period of not more than ninety (90)
days (the “Extension Period”). Within five (5) days of the
receipt of the Extension Request, FiberTower will provide the
Requesting Carrier(s) with an amount, which FiberTower shall
determine in its sole discretion, equal to (a) the forecasted
costs of continuing to operate during the Extension Period
(based upon the Extension Request) plus (b) a $150,000 per
month management fee (the “Extension Funding
Requirement”). Within ten (10) days of receipt of the
Extension Funding Requirement, the Requesting Carrier(s)
shall pay FiberTower the Extension Funding Requirement (the
“Extension Funding Period”). If FiberTower does not actually
receive the full amount of the Extension Funding Requirement
during the Extension Funding Period, or if no Extension
Request is timely made, all of the Participating Carriers
(including any Requesting Carrier(s)) shall be deemed to have
waived any and all rights to intervene in, or oppose, the
shutdown of FiberTower’s network after the Shut-Down Date.
The Participating Carriers, collectively, shall have the right to
make only one (1) Extension Request.

Surcharge The Participating Carriers shall pay, on the Shut-Down Date, a
one-time fee of $750,000 to FiberTower for management

NYC:244200.3
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during the Term. In addition, on the Shut-Down Date, the
Participating Carriers shall pay a one-time amount of $600,000
for Fibertower to fund any type of employee incentive
program, severance program or other such employee programs
as determined by FiberTower in its sole discretion. The
combined total of these two charges, or $1,350,000, shall be
paid by each of the carriers as allocated below on the Shut-
Down Date (each the “Surcharge” for the respective Carrier):

AT&T - $479,130
Clearwire - $2,356

Cricket - $148,421
MetroPCS - $87,610
Sprint - $566,666
T-Mobile - $42,701
Verizon Wireless - $23,117

MRC Commitment Each Participating Carrier shall pay to FiberTower the same
and Letter of Credit monthly recurring charges as billed by Fibertower for October
2012, to Fibertower for each month during the Term (the
“MRCs”). Attached hereto as Exhibit A is a list of the MRCs
for each of the Participating Carriers. The MRCs are to be
paid on a monthly basis. Each participating carrier shall be
severally liable for the total of its MRCs paid during the Term
and its allocation of the Surcharge (the “Full Charges”). The
Full Charges shall not be subject to reduction, offset or any
other type of defense other than MRCs being reduced
consequent to an Asset Sale being consummated (as discussed
below).

To ensure Fibertower receives the Full Charges, each
Participating Carrier shall, within two (2) business days of
Bankruptcy Court approval of this Term Sheet, obtain
issuance, from a financial institution with a credit profile
acceptable to FiberTower, not to be unreasonably denied, of a
Letter of Credit in favor of FiberTower (or a cash
collateralized escrow account) in an amount equal to the Full
Charges. A form of Letter of Credit (or form of escrow
agreement) for each of the Participating Carriers will be
provided to FiberTower no later than November 26, 2012 and
each shall be attached hereto as Exhibit B.

The Letter of Credit shall be payable to FiberTower as follows:
(i) for MRCs not paid within ten (10) days of their due date or,
with respect to MRCs due for the month of March 2013 and
April 2013, ten (10) days date after the Shut-Down Date if
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such MRCs are not otherwise paid on or before such date; and
(ii) for the Surcharge, ten (10) days after the Shut-Down Date
if the Surcharge is not otherwise paid on or before such date.
The Participating Carriers’ obligations under this Term Sheet
are subject to FiberTower’s continued performance under each
of the agreements between FiberTower and the respective
Participating Carrier.

Asset Sales Prior to the Shut-Down Date, FiberTower may continue to
pursue (and consummate) minor asset sales and other
transactions (each, an “Asset Sale”) and any Asset Sale shall
not negatively impact continuous service to the Participating
Carriers. FiberTower will, as part of any Asset Sale, have its
proposed purchaser (a “Purchaser”) agree to continue to
provide service , or make arrangements with FiberTower so
FiberTower can continue to fulfill the obligation to provide
service, to the Participating Carriers through the Shut-Down
Date with respect to any assets purchased. Specifically, a
Purchaser will undertake to maintain the Participating
Carriers’ continuity of service during the Term on terms no
less favorable than those set forth in this Term Sheet.

To the extent an Asset Sale is consummated and, as a result of
such Asset Sale, a Participating Carrier will be obligated to
pay MRCs to a Purchaser post-closing, FiberTower shall
reduce such affected Participating Carrier(s) MRCs

accordingly.
Bankruptcy Court Promptly after execution of this Term Sheet, FiberTower shall
Approval seek bankruptcy court approval to authorize FiberTower’s

undertakings under this Term Sheet.

Regulatory Notices Promptly after approval of this Term Sheet by the Bankruptcy
Court, FiberTower shall take all appropriate regulatory actions
necessary, if any, to implement its obligations pursuant to the

Term Sheet.
Participating The Order of the Bankruptcy Court approving this Term Sheet,
Carriers’ Termination | shall contain a provision permitting the Participating Carriers
of Circuits and to terminate circuits and service orders without further charge
Service Orders by 30-day notice to FiberTower and in the ordinary course of

business without further order from the Bankruptcy Court;
provided, however, such termination shall not relieve the
Participating Carriers of the Full Charges.
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Agreed to this 20th day of November, 2012:

T-MOBILE USA, INC. METROPCS WIRELESS, INC.
e
e n, o BT G By:
Its: Arya Its:
VP, Technical Systems & Business Operations
METROPCS TEXAS, LLC CRICKET COMMUNICATIONS, INC.
By: By:
Its: Its:
SPRINT SPECTRUM, L.P. NEXTEL OF CALIFORNIA, INC.
By: By:
Its: Its:

NEXTEL COMMUNICATIONS OF NEXTEL OF NEW YORK, INC.
THE MID-ATLANTIC, INC.

By:
Its:
NEXTEL SOUTH CORP. NEXTEL OF TEXAS, INC.
By: By:
Its: Its:
NEXTEL WEST CORP. NEXTEL PARTNERS, INC.
By: By:
Its: Its:
SPRINT COMMUNICATIONS CELLCO PARTNERSHIP D/B/A
COMPANY, L.P. VERIZON WIRELESS
By: By:
Its: Its:
AT&T SERVICES, INC. CLEAR WIRELESS LL.C
By: By:

Its: Its:
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Its:

AT,
T-MOBILE USA, INC. METR LESS, INC.
By: By:
Its: Its: SYP Enmineering ¥ Netwark ops
R Legal Review: 7 % 77 L‘“‘“
METRWLC CRICKET COMMUNICATIONS, INC.
By: By:
Its: SVP _Enaineerine + Netwsork. ops | Its:
Legal Review: 7 %'/ﬁ"l" Lo
SPRINT SPECTRUM, L.P. NEXTEL OF CALIFORNIA, INC.
By: By:

Its:

NEXTEL COMMUNICATIONS OF
THE MID-ATLANTIC, INC.

NEXTEL OF NEW YORK, INC.

Its:

By:
By: Its:
Its:
NEXTEL SOUTH CORP. NEXTEL OF TEXAS, INC.
By: By:
Its: Its:
NEXTEL WEST CORP. NEXTEL PARTNERS, INC.
By: By:
Its: Its:
SPRINT COMMUNICATIONS CELLCO PARTNERSHIP D/B/A
COMPANY, L.P. VERIZON WIRELESS
By: By:
Its: Its:
AT&T SERVICES, INC. CLEAR WIRELESS LLC
By: By:

Its:
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By:
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Exhibit A
AT&T $1,812,358.85
Clearwire $ 35,5553.17
Cricket $ 257,721.56
MetroPCS $ 462,632.91
Sprint $1,408,126.73
T-Mobile $ 555,398.69
Verizon $ 370,261.67"

! In the event that Verizon Wireless and FiberTower execute a definitive agreement with
respect to an Asset Sale relating to the assets used by FiberTower to provide backhaul
services to Verizon Wireless in Ohio (in FiberTower’s “Cleveland” and “Detroit”
markets), Verizon Wireless’ participation in this Term Sheet shall automatically be
modified to exclude its usage in Ohio, in which case Verizon Wireless’ MRC shall
decrease to $136,343.19 and its Letter of Credit may be modified accordingly.

NYC:244200.3
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[To come; Debtors will supplement the Motion upon receipt from the Participating Carriers]
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FiberTower Corporation
Chapter 11 Cashflow Forecast

Description
Beginning bank balance

Estimated cash receipts
Operating Disbursements:

Non-recurring one-time cash receipts

Management fee
Estimated ending bank balance

Case 12-44027-dmi11 Doc 413 Filed 11/21/12 Entered 11/21/12 14:22:59 Desc
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Week Ending

Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct

12/1/2012 12/8/2012 12/15/2012 12/22/2012 12/29/2012 1/5/2013 1/12/2013 1/19/2013 1/26/2013 2/2/2013 2/9/2013 2/16/2013 2/23/2013
25,715,843 23,793,052 26,711,713 27,061,013 27,363,646 28,435,144 26,711,909 26,333,654 27,119,013 28,611,646 27,016,247 26,888,568 28,435,672
1,408,126 928,661 1,889,104 462,633 1,661,497 928,661 76,745 1,812,359 462,633 1,661,497 705,511 1,889,104 462,633
(3,330,917) (260,000)  (1,539,803) (160,000) (590,000)  (2,651,896) (455,000)  (1,027,000) (470,000)  (3,256,896) (833,190) (342,000) (705,000)

- 2,250,000 - - - - - - 1,500,000 - - - -

23,793,052 26,711,713 27,061,013 27,363,646 28,435,144 26,711,909 26,333,654 27,119,013 28,611,646 27,016,247 26,888,568 28,435,672 28,193,305

Cash Forecast Summary

Page 1



FiberTower Corporation
Chapter 11 Cashflow Forecast

Description
Beginning bank balance

Estimated cash receipts

Operating Disbursements:

Payroll

Taxes

Utilities (electricity, telephone, etc.)

Insurance

Travel & Expense

Vehicle lease

Contractors

Fiber service rent

Site rent

Office rent

Other operating disbursements

Warehousing costs

Misc. (office supplies, FedEx, etc.)

Key employee incentive plan
Operating cash flow

Restructuring Costs:
Estate professional fees

2016 Notes" professional fees

Restructuring costs
Estimated ending bank balance

Estimated Proceeds from Asset Sales:
Non-recurring one-time cash receipts
Management fee

Estimated ending cash balance - no churn
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Week Ending
Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct Frsct
12/1/2012 12/8/2012 12/15/2012 12/22/2012 12/29/2012 1/5/2013 1/12/2013 1/19/2013 1/26/2013 2/2/2013 2/9/2013 2/16/2013 2/23/2013
25,715,843 23,793,052 26,711,713 27,061,013 27,363,646 28,435,144 26,711,909 26,333,654 27,119,013 28,611,646 27,016,247 26,888,568 28,435,672
1,408,126 928,661 1,889,104 462,633 1,661,497 928,661 76,745 1,812,359 462,633 1,661,497 705,511 1,889,104 462,633
(200,000) - (200,000) - (200,000) - (200,000) - (200,000) - (200,000) - (200,000)
(25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000)
(50,000) (30,000) (30,000) (30,000) (50,000) (30,000) (30,000) (30,000) (50,000) (30,000) (30,000) (30,000) (50,000)
(80,000) - - - (80,000) - - - (80,000) - - - (80,000)
(5,000) (5,000) (55,000) (5,000) (5,000) (5,000) (5,000) (55,000) (5,000) (5,000) (5,000) (55,000) (5,000)
- - (22,000) - - - - (22,000) - - - (22,000) -
(40,000) (40,000) (40,000) (40,000) (40,000) (40,000) (40,000) (40,000) (40,000) (40,000) (40,000) (40,000) (40,000)
(1,070,281) (100,000) (150,000) - - (886,808) (100,000) (150,000) - (886,808) (513,190) (150,000) -
(1,660,636) - - - - (1,590,088) - - - (1,590,088) - - -
(75,000) - - - (75,000) - - - - (75,000) - - -
(25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (25,000) (15,000) (15,000) (15,000) (15,000)
(45,000) - - - (40,000) - - - - (40,000) - - -
(10,000) (10,000) (10,000) (10,000) (25,000) (5,000) (5,000) (5,000) (20,000) (5,000) (5,000) (5,000) (20,000)
(1,877,791) 693,661 1,332,104 327,633 1,096,497  (1,678,235) (353,255) 1,460,359 17,633 (1,050,398) (127,679) 1,547,104 27,633
(45,000) (25,000) (674,401) (25,000) (25,000) (45,000) (25,000) (475,000) (25,000) (545,000) - - (195,000)
- - (308,403) - - - - (200,000) - - - - (75,000)
(45,000) (25,000) (982,803) (25,000) (25,000) (45,000) (25,000) (675,000) (25,000) (545,000) - - (270,000)
23,793,052 24,461,713 27,061,013 27,363,646 28,435,144 26,711,909 26,333,654 27,119,013 27,111,646 27,016,247 26,888,568 28,435,672 28,193,305
- 2,250,000 - - - - - - 1,500,000 - - - -
23,793,052 26,711,713 27,061,013 27,363,646 28,435,144 26,711,909 26,333,654 27,119,013 28,611,646 27,016,247 26,888,568 28,435,672 28,193,305

Customer Funded Scenario

Page 2
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

Inre: § Chapter 11
8
FIBERTOWER NETWORK SERVICES 8§ Case No. 12-44027-DML-11
CORP., et al., 8
§ Jointly Administered
Debtors. 8

ORDER GRANTING DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM
SHEET WITH PARTICIPATING CARRIERS FOR MIGRATION OF SERVICES OFF
DEBTORS’ BACKHAUL NETWORK AND WIND-DOWN OF DEBTORS’ BUSINESS

Upon the Debtors’ Motion (the “Motion”) for Approval of Binding Term Sheet with
Participating Carriers for Migration of Services Off Debtors’ Backhaul Network and Wind-
Down of Debtors’ Business;* and upon the hearing on the Motion conducted on _____, 2012 (the
“Hearing”) and the record made thereat; and the Court being satisfied that the relief requested in
the Motion is necessary and is in the best interests of the Debtors and their respective estates and
creditors; and it appearing that sufficient notice of the Motion and the Hearing has been given,
and that no other or further notice is required; and upon all of the proceedings had before the
Court; and after due deliberation and sufficient cause appearing therefor, it is

HEREBY ORDERED AS FOLLOWS:

! Capitalized terms used but not defined herein have the meanings ascribed to such terms in the Motion.

ORDER GRANTING DEBTORS’ MOTION FOR APPROVAL
OF BINDING TERM SHEET WITH PARTICIPATING CARRIERS -- Page 1
DAL:848566.5
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1. The Binding Term Sheet attached to the Motion (the “Term Sheet”) is authorized
and approved in all respects.

2. The Debtors and the Participating Carriers are hereby authorized and directed to
perform under the Term Sheet, and are further authorized and directed to execute and perform
under all additional documents that may be necessary or required by the Term Sheet and to
execute the transactions called for thereunder, and the Debtors and the Participating Carriers
shall take such further actions and do all such further acts and things as may be necessary,
required or appropriate to consummate and implement the Term Sheet pursuant to the terms
thereof and the terms of this Order.

3. The carriers on the Debtors’ network may, in connection with migrating services
to another provider or providers, terminate circuits and service orders in the ordinary course of
business during the wind-down Term, without further Order of this Court. As set forth in the
Term Sheet, (i) the Participating Carriers shall not be required to pay any termination charges
and (ii) the Debtors shall have the sole discretion to enforce any termination charges called for in
their agreements with non-Participating Carriers.

4, The Court hereby retains exclusive jurisdiction over the Term Sheet and the
transactions contemplated thereby for all purposes.

# ## END OF ORDER #

ORDER GRANTING DEBTORS’ MOTION FOR APPROVAL
OF BINDING TERM SHEET WITH PARTICIPATING CARRIERS -- Page 2
DAL:848566.5
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U.S, BANKERUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS
ON THE COURTS DOCKET
TAWANA C. MARSHALL, CLERK D. Micha¢l Lynn —

U.S. Bankruptcy Judge
NOV 2 8 2012 i
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

Inre. § Chapter 11
§
FIBERTOWER NETWORK SERVICES § CaseNo. 12-44027-DML-11
CORP., et ai., §
§ Jointly Administered
Debtors. §

ORDER GRANTING DEBTORS’ MOTION FOR APPROVAL OF BINDING TERM
SHEET WITH PARTICIPATING CARRIERS FOR MIGRATION OF SERVICES OFF
DEBTORS’ BACKHAUL NETWORK AND WIND-DOWN OF DEBTORS® BUSINESS

Upon the Debtors’ Motion (the “Motion”) for Approval of Binding Term Sheet with
Participating Carriers for Migration of Services Off Debtors’ Backhaul Network and Wind-
Down of Debtors’ Busine:ss;l and upon the hearing on the Motion conducted on November 28,
2012 (the “Hearing”) and the record made thereat; and the Court being satisfied that the relief
requested in the Motion is necessary and 15 in the best interests of the Debtors and their
respective estates and creditors; and 1t appearing that sufficient notice of the Motion and the
Hearing has been given, and that no other or further notice is required; and upon all of the
proceedings had before the Court; and after due deliberation and sufficient cause appearing

therefor, it is

! Capitalized terms used but not defined herein have the meanings ascribed to such terms n the Motion

ORDER GRANTING DEBTORS’ MOTION FOR APPROVAL
OF BINDING TERM SHEET WITH PARTICIPATING CARRIERS -- Page 1
DAL 849138 3
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HEREBY ORDERED AS FOLLOWS:

L. The Binding Term Sheet attached to the Motion (the “Term Sheet™) is authorized
and approved in all respects.

2. The Debtors and the Participating Carriers are hereby authorized and directed to
perform under the Term Sheet, and are further authorized and directed to execute and perform
under all additional documents that may be necessary or required by the Term Sheet and to
execute the transactions called for thereunder, and the Debtors and the Participating Carriers
shall take such further actions and do all such further acts and things as may be necessary,
required or appropriate to consummate and implement the Term Sheet pursuant to the terms
thereof and the terms of this Order.

3. The carriers on the Debtors’ network may, in connection with migrating services
to another provider or providers, terminate circuits and service orders in the ordinary course of
business during the wind-down Term, without further Order of this Court. As set forth in the
Term Sheet, (i} the Participating Carriers shall not be required to pay any termination charges
and (ii) the Debtors shall have the sole discretion to enforce any termination charges called for in
their agreements with non-Participating Carriers.

4. Notwithstanding Rules 4001 or 6004(h) of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules”), or any other Bankruptcy Rule, this Order shall take effect

immediately upon its entry and shall not be stayed.
5 The Court hereby retains exclusive jurisdiction over the Term Sheet and the
transactions contemplated thereby for all purposes.

# # # END OF ORDER #

ORDER GRANTING DEBTORS® MOTION FOR APPROVAL
OF BINDING TERM SHEET WITH PARTICIPATING CARRIERS -- Page 2
DAL B49138 3
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ENTERED

TAWANA C. MARSHALL, CLERK
THE DATE OF ENTRY IS
ON THE COURT'S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

.

United States Bankruptcy Judge

Signed October 11, 2012

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
IN RE: §
§
FIBERTOWER NETWORK SERVICES CORP.,  §
ET AL., §
DEBTORS. §
§
§ CHAPTER 11
FIBERTOWER NETWORK SERVICES CORP.,  §
ET AL., §
DEBTORS. § CASE No. 12-44027-DML-11
§ JOINTLY ADMINISTERED
V. §
§
FEDERAL COMMUNICATIONS COMMISSION,  § ADVERSARY NoO. 12-4104
DEFENDANT. §
§
§

MEMORANDUM OPINION

Before the court is Debtors’ Emergency Motion (I) To Enforce Automatic Stay Against
the Federal Communications Commission or, In the Alternative, (Il) For Injunctive Relief

Barring the Actual Cancellation of the Debtors’ Spectrum Licenses Until Such Time As a Final,
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Non-Appealable Order Has Been Entered In Respect of Cancellation of the Licenses (the
“Motion”) at docket no. 2,' filed in the above-captioned adversary proceeding” by Fibertower
Network Services Corporation et al.’ (collectively, “Debtors”). By the Motion, Debtors ask that
the court either (1) determine that the automatic stay of section 362(a) of the Bankruptcy Code
(the “Code”)* prevents certain actions by the Federal Communications Commission (the
“Commission” or “Defendant”), which will be described below, or (2) stay the Commission
pursuant to Code section 105 as described below.” The court held a hearing on the Motion on
September 12, 2012 (the “Hearing”). At the Hearing, the court heard testimony from Kurt Van
Wagenen (“Van Wagenen”), Debtors’ President and Chief Executive Officer. The court also
admitted into evidence portions® of two declarations made by Van Wagenen prior to the Hearing:
the Declaration of Kurt Van Wagenen in Support of Chapter 11 Petitions and First Day Motions

(the “Petition Declaration”) and the Declaration of Kurt Van Wagenen in Support of Debtors’

All documents cited from the docket in this memorandum opinion may be located in the underlying
adversary proceeding, cause no. 12-4104-dml, unless otherwise noted.

See FED. R. BANKR. P. 7001(7). Although Debtors brought the instant case as an adversary proceeding,
Debtors filed only a single motion requesting either to enforce the automatic stay or, alternatively, for
injunctive relief. To the extent Debtors ask this court to enforce the automatic stay, the Motion also
constitutes a contested matter pursuant to FED. R. BANKR. P. 9014.

Debtors in these jointly administered chapter 11 cases are: (1) FiberTower Network Services Corp.; (2)
FiberTower Corporation (“FTWR”); (3) FiberTower Licensing Corp.; and (4) FiberTower Spectrum
Holdings, LLC.

4 11 U.S.C. §§ 101 et seq.

Debtors filed their Memorandum of Law in Support of Debtors’ [Motion] at docket no. 4 on August 23,
2012. In response, Defendant filed /Defendant’s] Objection to Debtors’ Emergency Motion to Enforce
Automatic Stay or for Injunctive Relief (the “Objection”) at docket no. 14 on September 4, 2012. Debtors
filed Debtors’ Reply in Support of [the Motion] (the “Reply”) at docket no. 17 on September 7, 2012.

The portions admitted are set forth at Transcript of Proceedings, September 12, 2012 at 31-37 at docket no.
38. Hereinafter, the transcript will be cited as TR (name of witness, if applicable) at .
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Verified Complaint for Declaratory and Injunctive Relief (the “Complaint Declaration”).”
Following the Hearing, the court denied the Motion in part and granted the Motion in part from
the bench. The court issued its Order Granting Preliminary Injunction respecting the Motion on
September 27, 2012 (the “9/27 Order”) at docket no. 40. In the 9/27 Order, the court stated it
would explain its decision in this memorandum opinion.

The court exercises core jurisdiction over this adversary proceeding pursuant to 28
U.S.C. §§ 1334 and 157(b)(2)(A). This memorandum opinion constitutes the court’s findings of
fact and conclusions of law. FED. R. BANKR. P. 7052.°

I. BACKGROUND
A. Debtors’ Capital Structure and Bankruptcy

Debtors are in the business of providing facilities-based backhaul services, principally to
wireless carriers, as well as millimeter-band spectrum services. Petition Declaration § 5.
Backhaul is defined as the transport of voice, video, and data traffic from a wireless carrier’s
mobile base station, or cell site, to its mobile switching center or other exchange point. /d.
Debtors provide spectrum leasing services directly to other carriers and enterprise clients, and
additionally offer their spectrum services through spectrum brokerage agreements and fixed
wireless equipment partners. /d. Debtors have customer service agreements with major U.S.

wireless carriers, including AT&T, Verizon Wireless, T-Mobile, Sprint, and MetroPCS. Id. § 8.

The court also received into evidence letters to the Commission from Debtors, Debtors’ customers, and a
trade organization.

Following the Hearing, Defendant also filed a conditionally unopposed motion to file a supplemental
statement to correct certain allegedly incorrect statements Van Wagenen made during his testimony
regarding whether, under applicable administrative law, a licensee can revive or shield automatically
terminated licenses by expanding its network infrastructure after the termination deadline. See docket no.
37. Debtors then filed a response. See docket no. 39. However, the court’s opinion does not require the
court to resolve whether actions taken after a termination deadline affect a licensee’s entitlement to its
licenses. See infra note 18.

See also supra note 2.
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Debtors also hold national-scope service agreements with Verizon Business and CenturyLink,
which allow Debtors to provide fixed wireless government-grade transport services. Id.

Debtors’ capital structure consists of secured debt, unsecured debt, and equity. Id. 9 10.
On November 9, 2006, FTWR issued $402.5 million of 9% Senior Secured Convertible Notes
due 2012 (the “2012 Notes”), which were jointly and severally guaranteed by each of the other
Debtors and by certain non-debtor affiliates.” Id. § 13. The 2012 Notes were secured by a first
priority pledge of substantially all the assets of Debtors and their non-debtor affiliates and the
stock of all the guarantors.'® Id. Debtors principally utilized the proceeds of the 2012 Notes to
expand their network infrastructure. /d.

Debtors underwent a restructuring on December 22, 2009 (the “2009 Restructuring”) to
reduce their total outstanding debt. Id. q 11. Through the 2009 Restructuring, Debtors redeemed
$266,791,438 in principal amount of the 2012 Notes, amounting to roughly 90.8% of the
outstanding notes. /d. Each $1,000 in principal amount of the 2012 Notes was redeemed for
$47.65 cash, 114.616 shares of common stock, and $425.46 in principal amount of 9.00% Senior
Secured Notes due 2016 issued by FTWR (the “2016 Notes™). Id. The 2016 Notes are jointly
and severally guaranteed on a senior basis by each Debtor and by non-debtor affiliates.'' 7d. q
12. The 2016 Notes rank pari passu in right of payment to the 2012 Notes, but, under the terms
of the 2009 Restructuring, the 2016 Notes are secured by a first priority pledge of substantially

all the assets of Debtors and their non-debtor affiliates and the stock of all the subsidiary

These guarantors were (1) FiberTower Broadband Corp.; (2) FiberTower Licensing Corp.; (3) Teligent
Services Acquisition, Inc.; (4) FiberTower Network Services Corp.; (5) FiberTower Solutions Corp.; and
(6) FiberTower Spectrum Holdings LLC. Petition Declaration 12 n.6.

See supra note 9.

See supra note 9.
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guarantors,'* while the 2012 Notes are secured by a second priority pledge of the same assets.
1d. 9 12, 14.

As of the 2009 Restructuring, holders of the 2012 Notes (the “2012 Noteholders™) and
holders of the 2016 Notes (the “2016 Noteholders™), along with their respective indenture
trustees, entered into an Amended and Restated Intercreditor Agreement (the “Intercreditor
Agreement”). Id. 9 15. Under the Intercreditor Agreement, the 2012 Notes are subject to and
subordinate in priority to the 2016 Notes. /d. The 2012 Noteholders also consented to, and
agreed not to contest or oppose, the use of cash collateral and any adequate protection (including
superpriority replacement liens) provided to the 2016 Noteholders. /d. Based on Debtors’ recent
valuation of their business, the 2012 Notes are wholly unsecured."® Id. q 14.

Beginning in 2011, Debtors experienced a series of adverse economic events that
impacted Debtors’ revenue and ability to raise capital. See id. 94 19-22. According to Debtors,
their liabilities currently outweigh their assets. See id. 9. Pursuant to negotiations with an ad
hoc committee of the 2016 Noteholders, Debtors formulated a proposed plan of reorganization
(the “Proposed Plan™),'* and filed a petition under chapter 11 of the Code, along with the

Proposed Plan, on July 17, 2012. Id. 9 24-26; Complaint Declaration § 1. On the same day,

See supra note 9.

In addition to the 2016 Notes and 2012 Notes, Debtors have approximately $30 million of unsecured
liabilities, consisting of trade payables and other general unsecured pre-petition claims. Petition
Declaration 9 16. Debtors are also parties to numerous executory contracts. /d.

FTWR is authorized to issue 400 million shares of common stock, par value of $0.001, of which
approximately 48 million shares are outstanding. Approximately 16 million shares are owned by insiders.
1d. q 17. Although FTWR’s common stock was once traded on NASDAQ, it was delisted effective January
30, 2012, and is now traded over the counter. Id.

FTWR also owns, directly or indirectly, 100% of the equity interests in each Debtor and non-debtor
subsidiary. Id.; see also supra note 9.

The Proposed Plan may be found at Plan Support Agreement, infra note 15, Ex. B. A concise summary of
the Proposed Plan may be found at Petition Declaration, Ex. A.
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Debtors and the 2016 Noteholders entered into a plan support agreement (the “Plan Support
Agreement”),” the relevant terms of which will be discussed as necessary below.
B. The Spectrum Portfolio and the Commission’s Regulatory Regime

At issue in the above-captioned adversary proceeding is Debtors’ national spectrum
portfolio (the “Spectrum Portfolio”’) of 24 GHz and 39 GHz wide-area spectrum licenses
(collectively, the “Licenses”). Petition Declaration 4 6-7, 38. The Spectrum Portfolio extends
over substantially all the continental United States, covering areas with a total population of over
300 million. Id. 9 6. Debtors lease portions of this spectrum to various customers. /d.

The Licenses are issued and regulated by the Commission pursuant to its authority to
allocate the electromagnetic spectrum and regulate wireless communications used in interstate
and foreign commerce under 47 U.S.C. §§ 151 et seq. (the “Communications Act”). In
accordance with the Commission’s regulations, “[e]ach licensee must make a showing of
‘substantial service’ within ten years of its license grant” as a condition precedent to license
renewal (alternatively, “Substantial Service,” “Substantial Service Showing,” or “Substantial
Service Standard,” as appropriate). 47 C.F.R. § 101.527(a). The regulations define Substantial
Service as “service which is sound, favorable, and substantially above a level of mediocre
service which just might minimally warrant renewal during its past license term.” Id. While the
Commission has identified safe harbors by satisfaction of which licensees may ensure that they
satisty the Substantial Service Standard (“Safe Harbors”), compliance with the Safe Harbors is
not a necessary condition to license renewal; the Commission evaluates licensees’ compliance

with the Substantial Service Standard on a case-by-case basis. '

1 The Plan Support Agreement may be found at Petition Declaration, Ex. B.

te See, e.g., Amendments to Part 1, 2, 87, and 101 of the Commission’s Rules to License Fixed Services at 24

GHz, Report and Order, 26 F.C.C.R. 11614 (2000) (“24 GHz Order”); Amendment of Commission’s Rules
6
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Wide-spectrum licenses “in general remain valid until terminated in accordance with”
Commission regulations. 47 C.F.R. § 1.955(a). “Authorizations automatically terminate,
without specific Commission action,” if the license expiration date passes before the
licenseholder files a timely application for renewal, or “if the licensee fails to meet applicable
construction or coverage requirements.” Id. § 1.955(a)(1). A licensee’s failure to satisfy the
Substantial Service Standard results in termination of the licenses. Id. § 1.955(b).

“Any person aggrieved by any action taken pursuant to” authority delegated by the
Commission “may file an application requesting review of that action by” the full Commission.
Id. § 1.115(a). “In the event the Commission orders further proceedings, it may stay the effect of
the order from which review is sought.” Id. § 1.115(h)(2); see also id. § 1.102. “The filing of an
application for review shall be a condition precedent to judicial review of any action taken
pursuant to delegated authority.” Id. § 1.115(k). Following a final action by the full
Commission, a licensee may file a petition requesting reconsideration of the final Commission
action. Id. § 1.106. “[UJpon good cause shown, the Commission will stay the effectiveness of
its order or requirement pending a decision on the petition for reconsideration.” Id. § 1.106(n).
Appeals may then be taken “from decisions and orders of the Commission to the United States
Court of Appeals for the District of Columbia” (the “D.C. Circuit”). 47 U.S.C. § 402(b). Once a
licensee files a notice of appeal to the D.C. Circuit, that court has the power “to grant such
temporary relief” to stay the effect of the Commission’s decision

as it may deem just and proper. Orders granting temporary relief may be either

affirmative or negative in their scope and application so as to permit either the

maintenance of the status quo . . . or the restoration of a position or status
terminated or adversely affected by the order appealed from.

Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, Report and Order and Second Notice of Proposed
Rulemaking, 2012 WL 3195374 (1998) (the “39 GHz Order”). These documents may be found in Appendix
in Support [of the Motion], Exs. A-B, at docket no. 18, which Debtors filed on September 7, 2012. Accord
TR (Van Wagenen) at 40, 45.
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Id. § 402(c).

The Commission initially granted the Licenses to Debtors around 1998."" In 2008, the
Commission renewed the Licenses to dates ranging from 2017 to 2021, subject to Debtors
making a Substantial Service Showing for each License. TR (Van Wagenen) at 39; Petition
Declaration § 31. In 2008, upon Debtors’ request, the Commission granted Debtors a four-year
extension, thereby pushing the deadline for the Substantial Service Showing to June 1, 2012.
Petition Declaration 9 32; TR (Van Wagenen) at 78. In April 2012, Debtors petitioned the
Commission for either a waiver of the Safe Harbor rules, or an additional three-year extension of
the June 1, 2012 deadline. Petition Declaration 9 32.

The record indicates that the overwhelming majority of the Licenses do not presently
satisfy the Safe Harbor requirements. TR (Van Wagenen) at 78-79, 82-84. Debtors maintain
that they currently possess the resources to comply with the Safe Harbor requirements, id. at 54-
55, but that doing so would necessitate the construction of “links to nowhere:” installation of
costly, suboptimal equipment that (1) serves no immediate customer demand, (2) would require
substantial further investment to become operative even if customer demand subsequently
developed, and (3) would need to be rebuilt if, as is likely, later-arising consumer demand did

not coincide with the geographical bounds of the initial installation.'® Id. at 43, 46-52. In other

Neither the Petition Declaration nor the Complaint Declaration specify precisely when the Licenses were
initially granted. Nor did Van Wagenen explicitly specify at the Hearing the exact date the Licenses were
first granted. See TR (Van Wagenen) at 24-26, 28-43. The court has inferred that the Licenses were
granted in 1998 because, according to Van Wagenen, the Licenses were “granted for ten years, subject to
renewal,” and “were renewed back in 2008.” Id. at 39.

The parties dispute whether, under the Communications Act and the cases and regulations implementing
and interpreting it, a Commission licensee’s network build-out after the expiry of a termination deadline
can shield licenses from termination or revive licenses that have been terminated. See supra note 7. As
will become clear below, it is unnecessary to resolve this question here. No matter whether Debtors
currently hold an interest in the Licenses that can be revived or shielded through further construction, or if
instead they merely hold an interest in, inter alia, the right to seek reconsideration of and appeal an adverse
decision by the Commission, that interest is property of the bankruptcy estate and therefore falls within this
court’s jurisdiction. Code § 541(a)(1); 28 U.S.C. §§ 1334, 157(b)(2)(A).

8
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words, constructing these links would serve no business purpose other than securing compliance
with the Safe Harbor. Id. at 47. Consequently, Debtors have instead pursued market-based
solutions to cater to their existing customer base. Id. at 79-80.

On and before June 1, 2012, Debtors filed individualized showings for each License with
the Commission, arguing that although nearly all the Licenses do not fall within the Safe Harbor,
they nonetheless comply with the Substantial Service Standard. Petition Declaration 9 33, 35;
TR (Van Wagenen) at 52-53.

C. The Cash Collateral Order

On August 21, 2012, the court entered its Final Order (1) Authorizing Use of Cash
Collateral Pursuant to Section 363 of the Bankruptcy Code and (1) Providing Adequate
Protection to Secured Parties Pursuant to Sections 361, 362, and 363 of the Bankruptcy Code
(the “Cash Collateral Order”)."”” The Cash Collateral Order and the Plan Support Agreement
provide that Debtors’ authority to use cash collateral will terminate upon five business days’
prior written notice if “the [Commission] issues, with respect to the [Licenses], a binding adverse
order, ruling or determination: (i) finding that [Debtors] do not meet the [S]ubstantial [S]ervice
conditions; and/or (ii) denying [Debtors’] request for an extension or waiver of the [S]afe
[H]arbor[] construction rules.” Plan Support Agreement § 7.1(a)(vi). See also Cash Collateral
Order § 4; Complaint Declaration § 4.

D. Defendant Allegedly Threatens to Cancel Debtors’ Licenses

On August 20, 2012, Debtors received word that Defendant was likely to terminate a

large portion of the Licenses for failure to satisfy the Safe Harbor by the June 1, 2012 deadline.

Complaint Declaration q 3; see also TR (Van Wagenen) at 61. By the terms of the Cash

1 This document may be located in the underlying bankruptcy proceeding, cause no. 12-44027-dml-11, at

docket no. 219.
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Collateral Order and the Plan Support Agreement, this would eliminate Debtors’ financing in
chapter 11. See Plan Support Agreement § 7.1(a)(vi); Cash Collateral Order § 4; Complaint
Declaration 9 4. This, Debtors argue, would in turn completely derail their reorganization, and
force Debtors to liquidate. TR (Van Wagenen) at 62-63. Debtors therefore filed this adversary
proceeding and the Motion seeking a determination that the automatic stay of Code section
362(a) applies to any action Defendant may take with respect to the Licenses during the
pendency of the chapter 11 case, and that Code section 362(b)(4)’s exception from the automatic
stay for actions brought by government entities does not apply to an act by the Commission to
divest Debtors of the Licenses. Alternatively, Debtors seek an injunction under Code section
105(a) preliminarily and permanently enjoining the actual termination of any License until
Debtors have exhausted all avenues of administrative and appellate review of the Commission’s
actions, and a final, non-appealable order regarding the Licenses’ status has been entered.
Specifically, Debtors request that the Commission be enjoined from including a termination
clause in its denial of Debtors’ extension request (in the event a denial should issue) to the effect
of “Accordingly, the Licenses, as outlined in Appendix _, TERMINATED
AUTOMATICALLY on [date],” or, if any such clause is included, that the effect of such clause
be stayed until Debtors exhaust their administrative and appellate remedies.

Defendant opposes the Motion, citing the need to preserve its congressionally-mandated
authority to regulate the telecommunications industry. Moreover, Defendant maintains that the
Licenses may have already terminated automatically as of June 1, 2012 by virtue of Debtors’
failure to satisfy the Safe Harbor/Substantial Service Standard.

I1. DISCUSSION

A. Whatever Rights Debtors Have in the Licenses are Part of the Bankruptcy Estate

10
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Whether or not the Licenses terminated on June 1, 2012,?° any rights that Debtors have in
the Licenses constitute property of Debtors’ bankruptcy estate.

If the Licenses have not been terminated, then it is clear they are part of the estate. The
Code defines the estate to include “all legal or equitable interests of the debtor in property as of
the commencement of the case,” save for exceptions not relevant here. Code § 541(a)(1).
Courts must interpret this definition expansively to effectuate Congress’s intent to encourage
reorganizations and protect creditors. E.g., U.S. v. Whiting Pools, Inc., 462 U.S. 198, 204-05
(1983) (citing H.R. Rep. No. 95-595, p. 367 (1977); S. Rep. No. 95-989, p. 82 (1978)).
Furthermore, case law demonstrates as a general matter that licenses issued by the Commission
constitute part of the estate when the licenseholder declares bankruptcy. See In re Nextwave
Pers. Commc’ns Inc., 244 B.R. 253, 267 (Bankr. S.D.N.Y. 2000); Shimer v. Fugazy (In re
Fugazy Express, Inc.), 114 B.R. 865, 869-71 (Bankr. S.D.N.Y. 1990). As such, this court has

jurisdiction over the Licenses pursuant to 28 U.S.C. § 1334(e).”!

20 At this juncture, the court need not decide whether the Licenses terminated automatically on June 1, 2012.

At the Hearing, Defendant conceded that if Debtors’ failure to satisfy the Safe Harbor/Substantial Service
Standard was due to circumstances beyond its control, then the Licenses did not automatically terminate on
June 1, 2012, and Debtors would have some cognizable interest in the Licenses. See TR at 128-29; see also
47 C.F.R. § 1.946(e)(1). Finding and concluding that the Licenses did or did not automatically terminate
on the deadline would require this court to determine, infer alia, whether or not exigent circumstances
existed at the time Debtors applied for either a waiver of the Commission’s safe harbor rules or an
extension of time. This would require the court to do exactly what Defendant argues this court lacks the
power to do: adjudicate Debtors’ rights vis-a-vis the Licenses on the basis of information and expertise
assertedly beyond this court’s ken. See In re FCC, 217 F.3d 125, 135 (2d Cir. 2000). Deference to the
Commission on this issue is at least appropriate, whether or not legally required.

2 “The district court in which a case under title 11 is commenced or is pending shall have exclusive

jurisdiction--

(1) of all the property, wherever located, of the debtor as of the commencement of such
case, and of property of the estate . . ..”

28 U.S.C. § 1334(e).

28 U.S.C. § 157 in turn provides that bankruptcy cases over which the district court exercises exclusive
jurisdiction may be referred to the bankruptcy court. Such reference has been made in this district. N.D.
TEX. Misc. RULE 33.

11
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Furthermore, as Defendant conceded at the Hearing,” even if, notwithstanding Debtors’
April request, the Licenses terminated automatically on June 1, 2012, (1) Debtors’ right to an
official determination by Defendant of that fact, (2) Debtors’ right to seek reconsideration by the
full Commission of any adverse decision vis-a-vis the Licenses, and (3) Debtors’ right to appeal
any decision terminating the Licenses to the D.C. Circuit would also qualify as property of the
estate. “The Code provides that all interests of the debtor in rights of action be included as
property of the estate under section 541(a)(1).” COLLIER ON BANKRUPTCY ¥ 541.07 (16th ed.
2012) (emphasis in original) (citations omitted). Thus, this court has jurisdiction and authority to
protect Debtors’ rights in the Licenses, including Debtors’ right to seek review of their
termination.

B. Defendant’s Threatened Termination of the Licenses Does Not Violate the Automatic Stay

Debtors argue that if Defendant terminates the Licenses, its action would violate the
automatic stay. See Code § 362(a). The filing of a chapter 11 petition “operates as a stay,
applicable to all entities,” of certain actions that could otherwise be undertaken against the
debtor. Id. In particular, Debtors rely on Code section 362(a)(1), which stays “the
commencement or continuation . . . of a judicial, administrative, or other action or proceeding
against the debtor . . .” as well as section 362(a)(3), which stays “any act to obtain possession of
property of the estate or of property from the estate or to exercise control over property of the
estate.”

Debtors’ arguments are unavailing. First, it is questionable whether section 362(a)(1)
applies. Section 362(a)(1) only stays “the commencement or continuation . . . of a judicial,
administrative, or other action or proceeding against the debtor” (emphasis added). The record

demonstrates that Debtors’ application to Defendant seeking either a waiver of the Commission’s

2 See TR at 137.

12
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Safe Harbor rules or an extension of time to satisfy the Substantial Service standard was an
action brought by, not against, the debtor. See Petition Declaration § 32. Thus, insofar as
Debtors’ argument relies on Code section 362(a)(1), it fails, even though the result of the
proceedings before the Commission could be a determination that the Licenses are terminated.
Secondly, and more importantly, assuming that the threatened terminations fall within the
terms of Code section 362(a)(3), filing bankruptcy “does not operate as a stay . . . of the
commencement or continuation of an action or proceeding by a governmental unit . . . to enforce
such governmental unit’s or organization’s police and regulatory power.” Code § 362(b)(4)
(emphasis added). Although governmental actions brought for predominantly pecuniary
purposes are not excepted from the automatic stay,” Defendant’s decision regarding whether or
not the Licenses are or should be terminated for non-compliance with the Substantial Service

Standard lies within the heart of Defendant’s police and regulatory power.”* As case law

3 Code § 362(b)(4). This doctrine is known as the “pecuniary interest test.” E.g., Trinity Meadows Raceway,

Inc. v. Texas Racing Comm 'n (In re Trinity Meadows Raceway, Inc.), Bankruptcy No. 97-41392-DML-7,
Adversary No. 06-04165, 2007 WL 2713920 at *6 (Bankr. N.D. Tex. Sept. 11, 2007), aff’d 306 F. App’x
853 (5th Cir. 2009); In re Spookyworld, Inc., 346 F.3d 1, 9 (1st Cir. 2003); Chao v. Hosp. Staffing Servs.,
270 F.3d 374, 385 (6th Cir. 2001); NLRB v. Cont’l Hagen Corp., 932 F.2d 828, 833 (9th Cir. 2001).

Notwithstanding Debtors’ argument to the contrary, the record reveals no basis for concluding that the
Commission’s threat to terminate the Licenses is motivated by pecuniary gain. Rather, the Commission
seeks to ensure that Debtors comply with the Safe Harbor. See infra note 24. The Commission’s intended
actions are therefore not stayed under Code section 362.
4 Debtors contend that the exception is inapplicable because the Commission’s threatened termination of the
Licenses would not protect the public health and safety. This reasoning reflects an overly narrow view of
section 362(b)(4). While Debtors are correct that Congress intended that section 362(b)(4) be narrowly
construed, see, e.g., McMullen v. Sevigny (In re McMullen), 386 F.3d 320, 325 (1st Cir. 2004) (citation
omitted), “it is the entitlement to invoke an exception that must be narrowly construed. Once an entity
qualifies for an exception to the stay, the court must ensure that entity receives the benefit Congress
intended.” In re Mirant Corp., 314 B.R. 347, 353 n.13 (Bankr. N.D. Tex. 2004) (emphasis in original)
(citation omitted). Case law makes clear that agencies qualify for the police and regulatory exception when
they bring actions primarily intended to bring entities into compliance with applicable regulations, as
Defendant intends here. In Trinity Meadows, this court held that the Texas Racing Commission (“TRC”)
qualified for the 362(b)(4) police and regulatory exception, 2007 WL 2713920 at *3-7, and the Fifth Circuit
affirmed, see 306 F. App’x 853, even though the power to regulate wagering on horse racing does not
directly implicate health or safety per se. This is because “[Code] § 362(b)(4) . . . allows a ‘governmental
unit’ to bring or continue actions against a debtor to prevent or stop violations of law affecting matters of
public health, safety, or welfare.” E.g., In re Nortel Networks, Inc., 669 F.3d 128, 130 (3d Cir. 2011)

13
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demonstrates, “the [Commission’s] regulatory decisions” as a general matter “fall within §

362(b)(4),” In re FCC, 217 F.3d at 138 n.8, and therefore are exempt from the automatic stay.”’

25

(emphasis added)). Where, as here, proposed regulatory actions are intended to improve the public welfare,
effectuate public policy, or further primarily nonpecuniary purposes, they fall within the scope of the
exception. See Trinity Meadows, 2007 WL 2713920 at *6. See also Commonwealth Oil Ref. Co. v. EPA
(In re Commonwealth Oil Ref. Co.), 805 F.2d 1175, 1186 (5th Cir. 1986) (“The EPA’s enforcement action .
. . is an attempt to bring CORCO into compliance with [regulatory laws] and ‘falls squarely within the
[government’s] police and regulatory powers . . . . No more obvious exercise of the [government’s] power
to protect the health, safety, and welfare of the public can be imagined . . .” As such, we find that it falls
squarely within the § 362(b)(4) police and regulatory exception to the automatic stay.” (emphasis added))
(quoting Penn Terra Ltd. v. Dep’t of Envtl. Res., 733 F.2d 267, 274 (3d Cir. 1984)).

Code section 362(b)(4) was amended in 1998 to provide that the Code does not operate as a stay

under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the
commencement or continuation of an action or proceeding by a governmental unit or any
organization exercising authority under the Convention on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical Weapons and on Their
Destruction, opened for signature on January 13, 1993 [the “Convention”], to enforce
such governmental unit's or organization's police and regulatory power . . . .

(emphasis added).

The purpose of the amendment was (i) to make it clear that any organization exercising
authority under the . . . Convention would be entitled to the benefits of the section, and
(i1) to extend the application of former (b)(4) and (b)(5) to acts under § 362(a)(3) and
(a)(6) in addition to (a)(2) and (a)(1) that were previously excepted under the prior
provisions.

NORTON BANKRUPTCY LAW AND PRACTICE 3D, at 337.

Debtors argue that the effect of this amendment is to render Defendant’s intended actions ineligible for the
exception to the automatic stay. There are two ways to interpret Debtors’ argument — one simplistic, and
one sophisticated. Both, however, fail. The court will dispose of each in turn.

Debtors contend in their brief that “the conventional, plain language of the amendment’s text confirms that
it should apply only to police and regulatory actions taken pursuant to the . . . Convention.” Reply, supra
note 5, at 3. If by this Debtors mean that a government agency must be acting pursuant to the Convention
in order to qualify for the exception for actions that otherwise would be stayed under section 362(a)(3),
case law amply demonstrates they are incorrect. E.g., Suter v. District of Columbia (In re Suter), No.
Civ.A.2005-2118, 2005 WL 2989336, at *4-5 (D. Md., Nov. 7, 2005); U.S. ex rel. Fullington v. Parkway
Hosp., Inc., 351 B.R. 280, 290 n.9 (E.D.N.Y. 2006) (indicating that “governmental unit[s]” are distinct
from “organization[s] exercising authority under the [Convention],” and that section 362(b)(4) applies to
both). “The legislative history of this amendment leaves no doubt that, notwithstanding the ambiguous
language of the amendment, there was no intent by Congress to eliminate the application of the section to
governmental police and regulatory power in general.” In re Nease, 391 B.R. 470, 472-73 (Bankr. M.D.
Fla. 2008).

The alternative reading of Debtors’ argument is as follows: section 362(b)(4) does not except license
termination proceedings from the automatic stay because the amendment was not intended to significantly
expand the reach of that section to allow regulatory agencies to interfere as they please with property of the
bankruptcy estate. In other words, argue Debtors, the amendment should not be read to “allow a

14
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C. Injunctive Relief is Warranted

Notwithstanding that Defendant’s threatened actions are excepted from the automatic
stay, the evidence warrants an injunction barring Defendant from cancelling and reauctioning the
Licenses until a final, non-appealable order adjudicating Debtors’ rights with respect to the
Licenses has been issued.

Code section 105(a) permits the court to “issue any order, process, or judgment that is
necessary or appropriate to carry out the provisions of”’ the Code. Although section 105(a) does
not give the court a blank check to “create substantive rights that are otherwise unavailable under

9926

applicable law” or act as “a roving commission to do equity,””” the section does permit the court

9927

to take actions necessary to “protect the integrity of the bankrupt’s estate” " and enjoin actions

governmental unit to do anything, and take any action it wanted” against a bankrupt debtor, “short of
actually enforcing a money judgment.” Reply, supra note 5, at 4 n.11. Instead, insofar as the amendment
applies to the types of governmental actions described in sections 362(a)(3) and (a)(6), it should be read to
exempt from the automatic stay only those actions most analogous to acts a governmental unit would take
pursuant to the Convention.

This argument too is unpersusasive. This court has held, and the Fifth Circuit agreed, that, even prior to
Congress’s amendment of 362(b)(4) in 1998, a regulatory agency seeking to terminate a license could do so
without violating section 362(a)(3). Trinity Meadows, 2007 WL 2713920 at *3-5; aff’d 306 F. App’x 853.
If Defendant could terminate the Licenses prior to the amendment, then it can certainly take that same
action now that Congress has broadened the police and regulatory exception to the automatic stay (subject,
of course, to this court’s power to enjoin regulatory actions under section 105(a)).

Debtors attempt to support their argument by citing Maricopa County v. PMI-DVW Real Estate Holdings,
LLP (In re PMI-DVW Real Estate Holdings LLP), 240 B.R. 24, 30-32 (Bankr. D. Ariz. 1999), in which the
court held that the inclusion of subsection (a)(3) within the scope of section 362(b)(4) did not expand the
reach of the exception to include a governmental unit’s taking of property by eminent domain. Because
eminent domain is “different than,” and “[not] a valid exercise of,” a governmental unit’s “traditional
police or regulatory power,” the court held it is not excepted from the automatic stay. Id. In Maricopa
County, however, there was “no mention of a specific public health, safety or welfare issue which would
traditionally involve the government’s police and regulatory power,” such as the need to condemn property
subject to eminent domain as a fire hazard. Id. at 31-32 (citing Manuel v. City of Jacksonville (In re Blunt),
210 B.R. 626 (Bankr. M.D. Fla. 1997)). Here, by contrast, Defendant would be acting to serve the public
welfare by terminating licenses where it finds the licensee not to be in compliance with applicable law.
This falls squarely within Defendant’s congressionally-mandated police and regulatory powers. See supra
note 24.

26 United States v. Sutton, 786 F.2d 1305, 1308 (5th Cir. 1986); accord COLLIER ON BANKRUPTCY 9 105.01[2]
(16th ed. 2012).

7 Bear v. Coben (In re Golden Plan of Cal., Inc.), 829 F.2d 705, 713 (9th Cir. 1986).
15
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»28 Because Defendant’s intended actions

that “might impede the reorganization process.
threaten both the bankruptcy estate and Debtors’ reorganization prospects, injunctive relief is
appropriate in this case.

Even though Defendant’s intended actions are excepted from the automatic stay by virtue
of Code section 362(b)(4), that does not preclude the court from issuing the injunctive relief
requested. A bankruptcy court may utilize section 105 to “enjoin actions that are excepted from

299

the automatic stay . . . ‘in exceptional circumstances.’” E.g., Mirant Corp. v. Potomac Elec.
Power Co. (In re Mirant Corp.), 378 F.3d 511, 523 (5th Cir. 2004) (quoting In re Cajun Elec.
Power, 185 F.3d 446, 457 n.18 (5th Cir. 1999)); Commonwealth Oil, 805 F.2d at 1188 n.16
(listing cases from numerous jurisdictions).

A movant requesting injunctive relief under Code section 105(a) must satisfy the
traditional four-part test for an injunction: (1) likelihood that the movant will prevail on the
merits; (2) irreparable injury; (3) balance of the equities favoring the movant; and (4) a
demonstration that the injunction would serve the public interest. E.g., Commonwealth Oil, 805
F.2d at 1188-89; COLLIER ON BANKRUPTCY 9 105.03[1] (16th ed. 2012). “A preliminary
injunction ‘is an extraordinary and drastic remedy, not to be granted routinely, but only when the
movant, by a clear showing, carries a burden of persuasion.”” Black Fire Fighters Ass’n of
Dallas v. City of Dallas, Texas, 905 F.2d 63, 65 (5th Cir. 1990) (quoting Holland Am. Ins. Co. v.
Succession of Roy, 777 F.2d 992, 997 (5th Cir. 1985)). For the reasons described below, the
court concludes that Debtors have satisfied this standard.

1. Likelihood of Success on the Merits

a. The Relevant Merits Inquiry

28 MacArthur Co. v. Johns-Manville Corp. (In re Johns-Manville Corp.), 837 F.2d 89, 93 (2d Cir. 1988)
(citations omitted).

16
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The relevant inquiry for the “likelihood of success on the merits” element depends on
“the purpose of the requested injunction.” COLLIER ON BANKRUPTCY 9§ 105.03[1][a] (16th ed.
2012). “[T]he likelihood of success argument will track closely the bankruptcy right sought to
be vindicated.” Id. There is some confusion regarding what “likelihood of success on the
merits” means in a case where, as here, a trustee or debtor in possession seeks only limited
injunctive relief. Defendant argues that the court should inquire whether Debtors would be
likely to succeed upon review of an adverse ruling by the full Commission or the D.C. Circuit if
Defendant were to terminate the Licenses. Debtors appear to agree, but also suggest that the
“merits” refer to the probability of a successful plan of reorganization.

The court concludes that both parties are incorrect. In this case, “[p]robability of success
means that the Debtor[s] [are] likely to succeed in this lawsuit,” i.e., this adversary proceeding,
“not that the Debtor[s] [are] likely to overturn” Defendant’s ultimate termination of the Licenses
on reconsideration by the full Commission or on appeal to the D.C. Circuit.”” The relief the
court grants here does not require it to impede Defendant’s authority in the telecommunications
arena by second-guessing its expert judgment, as would be necessary if this court were to pass on
Debtors’ likelihood of success on appeal. See In re FCC, 217 F.3d at 135.

Commonwealth Oil, 805 F.2d at 1189, is not to the contrary. The Fifth Circuit there held
that the correct “merits” inquiry was “whether [the debtor-in-possession] would be likely to
succeed in the underlying enforcement action” brought by the Environmental Protection Agency.
Id. (emphasis added). The court stated that

[t]he inquiry for a preliminary injunction necessarily focuses on the outcome of a
later proceeding, at which time the merits of the questions giving rise to the

» Go West Entm’t v. N.Y. State Liquor Auth. (In re Go West Entm’t), 387 B.R. 435, 440 (Bankr. S.D.N.Y.
2008) (second emphasis added, first emphasis in original); accord Wilner Wood Prods. Co. v. Maine Dep’t
of Env. Prot., 128 BR. 1,4 n.4 (D. Me. 1991).

17



Case 12-04104-dml Doc 46 Filed 10/11/12 Entered 10/11/12 14:03:50 Desc Main
Document  Page 18 of 28

litigation will be decided. [The debtor-in-possession’s] characterization of the

‘merits’ for purposes of the preliminary injunction analysis erroneously

substitutes the question before the court at the preliminary injunction hearing for

the merits of the case that must be ultimately decided. Id.

Commonwealth Oil is distinguishable. Whereas the debtor-in-possession in
Commonwealth Oil “sought an order ‘staying any enforcement or revocation proceeding’”
against it, id. at 1181 (first emphasis in original, second emphasis added), Debtors do not ask this
court to stay the proceedings before the Commission; rather, they merely ask this court to
preserve their right to litigate to a conclusion their entitlement to retain the Licenses. Here, the
court acts only to preserve Debtors’ rights from possible impairment should they, following an
initial loss, prevail in the review process. In other words, to the extent this court usurps any
function the Commission would otherwise perform, it is only the determination that a stay
pending appeal is appropriate in this case — a decision necessarily influenced by the landscape of
Debtors’ chapter 11 proceedings as well as any expectation of Debtors’ success on appeal.
Whether Debtors will ultimately be successful or unsuccessful on appeal is irrelevant to the
question of whether this court may stay Defendant from redistributing the Licenses in the
interim. The relevant “merits” question in this case is therefore not whether Debtors are likely to
prevail on appeal, but rather whether this court is authorized and likely to grant the requested
relief. See COLLIER ON BANKRUPTCY 9 105.03[1][a] (16th ed. 2012) (“In connection with the
‘likelihood’ argument, many courts have looked to the purpose of the requested injunction . . .
the likelihood of success argument will track closely the bankruptcy right sought to be
vindicated.” (emphasis added)).

Nor is the question whether Debtors can show a reasonable likelihood of a successful

reorganization. See Vitro, S.A.B. de C.V. v. ACP Master, Ltd. (In re Vitro, S.A.B. de C.V.), 455

B.R. 571, 580-81 (Bankr. N.D. Tex. 2011); Go West, 387 B.R. at 440; Wilner, 128 B.R. at 4 n.4.
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Because the right that Debtors seek to vindicate is the right to contest on review an adverse
decision regarding the Licenses, the relevant inquiry is whether Debtors have “a likelihood of
success on [their] argument that the bankruptcy court can enjoin a . . . regulatory proceeding”
under the circumstances. Wilner, 128 B.R. at 4 n.4.
b. Debtors Have Demonstrated Likelihood of Success on the Merits

Debtors have successfully made such a showing. There is ample authority for the
proposition that a bankruptcy court may, in the proper circumstances, enjoin a federal
administrative agency.”® As demonstrated above, both the Licenses and Debtors’ right to seek
review of a termination decision constitute property of the estate, and consequently are subject to
this court’s jurisdiction. See 28 U.S.C. § 1334(e). “Congress intended to grant comprehensive
jurisdiction to the bankruptcy courts so that they might deal efficiently and expeditiously with all
matters connected with the bankruptcy estate.” Celotex Corp. v. Edwards, 514 U.S. 300, 308
(1995) (citation omitted). Thus, although the Communications Act grants the authority to
regulate spectrum licenses solely to the Commission, e.g., In re FCC, 217 F.3d at 131, once the
holder of a license regulated by the Commission declares bankruptcy, the commencement of that
bankruptcy case results in shared jurisdiction over the licenses between Defendant and the
bankruptcy court: the Commission exercises jurisdiction by virtue of its statutorily-granted
regulatory authority, while the bankruptcy court exercises jurisdiction pursuant to its control over

property of the estate. Interpreting the U.S. Code to provide for shared jurisdiction between the

30 See, e.g., Mirant, 378 F.3d at 522-23; NLRB v. Superior Forwarding, Inc., 762 F.2d 695, 699 (8th Cir.

1985) (affirming bankruptcy court's injunction against NLRB); Hunt v. CFTC (In re Hunt), 93 B.R. 484,
491-98 (Bankr. N.D. Tex. 1988) (enjoining Commodities Futures Trading Commission); Cooper v. ICC
(In re Bulldog Trucking, Inc.), 150 B.R. 912,916 (W.D.N.C. 1992) (enjoining Interstate Commerce
Commission); Richmond Paramedical Servs. v. HHS (In re Richmond Paramedical Servs., Inc.), 94 B.R.
881, 882 (Bankr. E.D. Va. 1988) (enjoining Department of Health and Human Services); Hudtwalker v.
DOE (In re Vantage Petroleum Corp.), 25 B.R. 471, 477 (Bankr. E.D.N.Y. 1982) (enjoining Department of
Energy).
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bankruptcy court and Defendant in such circumstances is the best way to give effect to the
congressional grants of authority to both the Commission and the bankruptcy court. See Mirant,
378 F.3d at 522-23 (“When faced with a conflict between two statutes, courts must interpret
them to give effect to both statutes.”) (citing Morton v. Mancari, 417 U.S. 535, 551 (1974)).
While the court will defer to Defendant’s regulatory objectives and expertise, Code section 105
nonetheless permits the court to issue any order necessary to preserve the property of Debtors’
bankruptcy estate, including enjoining Defendant from redistributing the Licenses before its
orders become final and non-appealable.

That the bankruptcy court as well as the Commission has (1) an interest in disposition of
the Licenses and (2) the jurisdiction and competence to exercise authority respecting that interest
is illustrated by other instances where relations between a debtor and a regulatory authority are
subject to bankruptcy court oversight. For example, in a bankruptcy proceeding between a
regulatory agency and a trustee or debtor, a bankruptcy court may require submission of a
proposed compromise or settlement for judicial approval pursuant to FED. R. BANKR. P. 9019.”!
Likewise, a debtor in possession must seek bankruptcy court approval before it can sell licenses
the sale of which would otherwise be regulated solely by an administrative agency.*?

Moreover, the Communications Act and the regulations implementing it contemplate that

the effect of a Commission decision may be stayed pending reconsideration and appeal of

31

See Urban Communicators PCS Ltd. P’ship v. Gabriel Capital, LP, 394 B.R. 325, 332 (S.D.N.Y. 2008)
(discussing Rule 9019 motion before bankruptcy court to approve settlement with the Commission); /n re
High Voltage Eng’g Corp., 397 B.R. 579 (Bankr. D. Mass. 2008); In re U.E. Sys., No. 01-32791-HCD,
1992 WL 472113 (Bankr. N.D. Ind., Sept. 28, 1992).

3 See Gross v. SES Americom, Inc., 213 F. App’x 166, 171-72 (4th Cir. 2007) (noting that sale of satellite
communications band license would require approval of both bankruptcy court and the Commission);
Stephens Indus., Inc. v. McClung, 789 F.2d 386, 387-88, 392 (6th Cir. 1986) (affirming bankruptcy court
approval of trustee’s sale of debtor’s broadcasting licenses). Cf. In re Barnes, 276 F.3d 927, 928 (7th Cir.
2002) (classifying liquor licenses as property of the bankruptcy estate, and therefore properly subject to the
bankruptcy court’s jurisdiction, even though they “may not be transferred without the approval of the
state’s Alcoholic Beverage Commission™).
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licensing decisions. See 47 C.F.R. §§ 1.102, 1.106(n), 1.115(h)(2); 47 U.S.C. § 402(c). Thus,
the court is not being asked to fashion any relief not already contemplated by the applicable
statutory and regulatory scheme. As a result, granting the requested injunction would not
impermissibly utilize Code section 105(a) to “create substantive rights that are otherwise
unavailable under applicable law.” See United States v. Sutton, 786 F.2d 1305, 1308 (5th Cir.

1986). Indeed, it is not uncommon for a bankruptcy stay to substitute for a stay pending

appeal.”

Finally, not only have other courts issued similar injunctions in factually analogous
circumstances,’* courts have also issued or upheld injunctions far more potentially disruptive to

administrative agencies than the injunction requested here. In Superior Forwarding, for

3 See, e.g., Marsch v. Marsch (In re Marsch), 36 F.3d 825, 828-29 (9th Cir. 1994) (“Several bankruptcy
courts have held that a debtor may use a Chapter 11 petition to avoid posting an appeal bond if satisfaction
of the judgment would severely disrupt the debtor's business.”) (citing In re Sparklet Devices, Inc., 154
B.R. 544, 548-49 (Bankr. E.D. Mo. 1993); In re Harvey, 101 B.R. 250, 252 (Bankr. D. Nev. 1989); In re
Holm, 75 B.R. 86, 87 (Bankr. N.D. Cal. 1987)). But see In re Wally Findlay Galleries (N.Y.), Inc., 36 B.R.
849, (Bankr. S.D.N.Y. 1984) (“It is clear that the debtor did not file its petition to reorganize, but rather as a
litigating tactic . . . to avoid the consequences of adverse state court decisions while it continues litigating.
This court should not, and will not, act as a substitute for a supersedeas bond of state court proceedings.”).
Here, it is clear that Debtors filed bankruptcy for the legitimate purpose of restructuring their debt, not as a
mere litigation tactic. See Petition Declaration 9 9-30; In re SGL Carbon Corp., 200 F.3d 154, 165-66 (3d
Cir. 1999) (“When financially troubled petitioners seek a chance to remain in business, the exercise of
[bankruptcy] powers [under chapter 11] is justified.”).
3 See Hunt, 93 B.R. at 498 (“Accordingly, this Court finds that issuance of an injunction that remains in
effect until the earlier of the Disclosure Statement hearing in these proceedings or the final prosecution of
the appeal of the Minpeco judgment is fully warranted.” (emphasis added)); Richmond Paramedical, 94
B.R. at 883-84 (concluding that debtor’s failure to exhaust administrative remedies did not preclude
bankruptcy court from temporarily enjoining Department of Health and Human Services from excluding
provider from participation in Medicare and Medicaid programs, even if bankruptcy court lacked authority
to review HHS decisions before exhaustion of debtor’s remedies).

See also F.G.M. Assocs., Inc. v. City of East Providence (In re F.G.M. Assocs., Inc.), 17 B.R. 765, 768
(Bankr. D.R.I. 1982), remanded on other grounds by In re F.G.M. Assocs., Inc.,21 B.R. 442 (B.A.P. Ist
Cir. 1982). Go West, 387 B.R. at 442-45, and Wilner, 128 B.R. at 2-4, denied injunctive relief in
circumstances similar to those present in F.G.M., but Go West and Wilner are distinguishable from the
instant case. Unlike the Commission, the agencies sought to be enjoined in Go West and Wilner were state
agencies. The courts in Go West and Wilner ruled that they lacked the authority to issue the requested
injunctive relief because of principles of comity and federalism, as well as the importance of “avoid[ing]
needless friction between Federal and State courts.” Go West, 387 B.R. at 442-45; accord Wilner, 128 B.R.
at 2-4. In any event, Go West and Wilner are merely persuasive authorities that do not bind this court.
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example, the court affirmed a bankruptcy court order enjoining the NLRB from proceeding with
hearings on unfair practice charges entirely, rather than merely pending the entry of a final non-
appealable order, on the grounds that the regulatory proceedings would threaten the assets of the
debtor’s bankruptcy estate. 762 F.2d 695 at 696-97, 698-701. See also, e.g., Bulldog Trucking,
150 B.R. at 916 (enjoining Interstate Commerce Commission from enforcing regulations against
certain actors and declaring the regulations “NULL and VOID as to the [t]rustee and the rate
undercharge claims in this case” (emphasis in original)). If the court is empowered to issue
injunctions more drastic than that which Debtors request, then it certainly has the power, if it
deems necessary and appropriate, to enjoin Defendant from declaring the Licenses terminated
and redistributing them until Debtors have exhausted their administrative and appellate remedies.
This court’s exercise of its jurisdiction to protect Debtors’ rights in the Licenses need not
frustrate the Commission’s proceedings. This court does not propose to second-guess the
Commission or to supplant it in deciding whether Debtors should retain the Licenses. By
restraining Defendant from disposing of the Licenses in derogation of any of Debtors’ rights
before the status of those rights is finally decided, this court merely acts to ensure that Debtors
do not wrongfully lose property of potentially substantial value to creditors, the protection of
which is essential to the reorganization process. In doing so, the court does not tread upon the
Commission’s adjudicatory functions or usurp Defendant’s ultimate regulatory authority, such as
by ordering it to find that Debtors have satisfied the Substantial Service Standard. See In re
FCC, 217 F.3d at 135 (“The FCC need not defend its regulatory calculus in the bankruptcy court
....” (emphasis removed)). “It is not the intent of this court to adjudicate the respective rights

of [Defendant] and the Debtor[s] vis-[a]-vis the question of the [Licenses], but rather to maintain
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the status quo pending a determination of that issue” by the full Commission and the D.C.
Circuit. F.G.M., 17 BR. at 768.%

Granting an injunction will not, as Defendant argues, amount to granting Debtors a de
facto license in derogation of Defendant’s exclusive regulatory authority. Defendant is still able
to ultimately terminate the Licenses if that is the conclusion it reaches through its adjudicatory
process, subject only to review and reconsideration by the Commission and appellate review by
the D.C. Circuit. The requested injunction will only temporarily delay the effect of such
termination until appellate review is complete.

Therefore, the court may enjoin Defendant from declaring the Licenses terminated
pending a final, non-appealable order. The court now turns to the remaining elements required
to support injunctive relief to determine whether it should. See Vantage Petroleum, 25 B.R. at
476.

2. Irreparable Injury
Defendant does not dispute that Debtors will be severely injured if Defendant

redistributes the Licenses. The question is whether that injury is sufficiently irreparable to

3 It is helpful in this regard to distinguish the Commission’s adjudicatory powers from its executive powers.

The court does not wish to usurp the Commission’s adjudicatory authority to determine the status of the
Licenses. The court only seeks to delay the Commission from executing whatever judgment it reaches after
completing its initial adjudication respecting the Licenses. The court is certainly aware that the lines
between the executive, “quasi-legislative,” and “quasi-judicial” powers of an administrative agency are
blurry, and that courts and commentators have warned against relying too heavily upon potentially
ephemeral distinctions between the three in other contexts. See, e.g., Morrison v. Olson, 487 U.S. 654, 689
n.28 (1988); FTC v. Ruberoid Co., 343 U.S. 470, 487-88 (1952) (Jackson, J., dissenting) (“Administrative
agencies have been called quasi-legislative, quasi-executive or quasi-judicial, as the occasion required . . .
all recognized classifications have broken down, and ‘quasi’ is a smooth cover which we draw over our
confusion as we might use a counterpane to conceal a disordered bed.”). Nevertheless, the Code itself
privileges the adjudicatory functions of governmental bodies over their executive functions: section
362(b)(4) excepts adjudications pursuant to a governmental body’s police or regulatory power from the
automatic stay, but not attempts to execute money judgments. See supra notes 23-24. The bankruptcy
court may possess the authority to enjoin both enforcement and adjudicatory activities, see Vantage
Petroleum, 25 B.R. at 476, but utilizing Code section 105(a) in this case to allow the Commission to
adjudicate Debtors’ rights vis-a-vis the License but not execute its judgment until Debtors have exhausted
their administrative and appellate remedies is consistent with the overall structure of the Code, and does not
impair the Commission’s decision-making authority.
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warrant injunctive relief. See Sampson v. Murray, 415 U.S. 61, 90 (1974) (“The key word in this
consideration is irreparable. Mere injuries, however substantial, in terms of money, time and
energy necessarily expended in the absence of a stay, are not enough. The possibility that
adequate compensatory or other corrective relief will be available at a later date, in the ordinary
course of litigation, weighs heavily against a claim of irreparable harm.”) (emphasis in original)
(quoting Virginia Petroleum Jobbers Ass’n v. Fed. Power Comm ’n, 259 F.2d 921, 925 (D.C. Cir.
1958)).

The record demonstrates that the threatened harm is indeed irreparable. As described
above, if the Commission deems the Licenses terminated, Debtors will almost certainly lose
access to cash collateral. This danger is not speculative, theoretical, or remote; >’ it is provided
for by the plain terms of the Cash Collateral Order and the Plan Support Agreement,’’ and the
Commission has already made concrete threats to declare those Licenses terminated. Complaint
Declaration 4 3; TR (Van Wagenen) at 61.

Debtors have argued, and Defendant does not dispute, that it would be nearly impossible
for Debtors to reorganize and continue their business without financing. See TR (Van Wagenen)
at 62-63. Moreover, if Defendant reallocates the Licenses to other backhaul providers while
Debtors’ appeal to the full Commission or the D.C. Circuit is pending, then if Debtors
subsequently prevail on appeal, they would have to expend their limited resources in bankruptcy

to reclaim the Licenses from subsequent purchasers, which would further jeopardize their

3 See generally Goldie’s Bookstore, Inc. v. The Superior Court of the State of Cal., 739 F.2d 466, 472 (9th
Cir. 1984) (“Speculative injury does not constitute irreparable injury.”) (citing 11 CHARLES ALAN WRIGHT
& ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2948 at 436 (1973)); Holiday Inns of Am.,
Inc. v. B&B Corp., 409 F.2d 614, 618 (3d Cir. 1969) (“The dramatic and drastic power of injunctive force
may be unleashed only against conditions generating a presently existing actual threat; it may not be used
simply to eliminate a possibility of a remote future injury. . . .”)

37 See Plan Support Agreement § 7.1(a)(vi); Cash Collateral Order § 4; Complaint Declaration 9 4.
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reorganization prospects. The loss of access to cash collateral and the potential cessation of
operations are exactly the sorts of injury for which compensatory damages are insufficient. See,
e.g., In re Talsma, Nos. 10-43790-dml-11, 10-43791-rfn-11, 10-43792-dml-11, 2010 WL
5269902, at *2 (Bankr. N.D. Tex. 2010); In re Worldspace, Inc., No. 08-12412 (PJW), 2008 WL
8153638, at *1 (Bankr. D. Del. Nov. 10, 2008). Thus, Debtors face irreparable injury in the
absence of injunctive relief.’®

Defendant asserts that the harm to Debtors would be reparable because even if the
Commission were to terminate and reauction the Licenses, the Commission could reclaim and
return the Licenses to Debtors if the full Commission or the D.C. Circuit were to later reverse the
initial termination. See TR at 131. However, there is no evidence in the record that would allow
the court to find that the Commission could indeed claw back the Licenses, let alone that it could
do so expeditiously enough to not seriously disrupt or even destroy Debtors’ business by delay
and uncertainty. Defendant presented no evidence at the Hearing regarding how long reclaiming
the terminated licenses would take. See TR at 121-22, 130-31. Nor did it present evidence
regarding whether good faith purchasers, understandably reluctant to give back their newly
bought licenses, could be forced to quickly return the Licenses to the Commission. /d.
Returning the Licenses could take years if a substitute licensee chose to resist the Commission.

In the interim, Debtors would lack assets critical to their business. Furthermore, even assuming

3% Defendant argues that Debtors’ injuries are self-inflicted, as they are a result of (1) Debtors’ choice to risk

license termination and pursue market-based solutions, rather than use the resources at their disposal to
satisfy the Safe Harbor, and (2) Debtors’ decision to enter into the Cash Collateral Order and the Plan
Support Agreement, which conditioned Debtors’ financing on the continued validity of the Licenses,
knowing that a substantial majority of the Licenses failed to satisfy the Safe Harbor. Thus, Defendant
argues, Debtors’ injuries are not irreparable. See Salt Lake Tribune Pub. Co., LLC v. AT&T Corp., 320
F.3d 1081, 1106 (10th Cir. 2003); Caplan v. Fellheimer Eichen Braverman & Kaskey, 68 F.3d 828, 839 (3d
Cir. 1995); San Francisco Real Estate Investors v. Real Estate Inv. Trust of Am., 692 F.2d 814, 818 (1st
Cir. 1982). Whatever the merits of this argument outside the bankruptcy context, Debtors, by filing
bankruptcy, have undertaken fiduciary duties to their creditors. It would be inequitable to diminish
innocent creditors’ ultimate recovery on the basis of Debtors’ prepetition conduct in this case, even if that
conduct would otherwise be sufficient to taint Debtors’ request for relief.
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that the Commission could promptly return all of the Licenses to Debtors, the initial termination
could still result in Debtors losing the use of cash collateral. It is therefore entirely conceivable
that by the time Defendant could recover the Licenses, there would be no extant Debtors to
which to return them. The court is therefore satisfied that Debtors have met their burden of
persuasion on the issue of irreparable harm.”

3. Balance of Equities

The potential harm to Debtors if this court does not issue an injunction far outweighs the
possible harm to Defendant if injunctive relief issues. As described above, Debtors face the loss
of cash collateral, and therefore the potential loss of their business, if Defendant redistributes the
Licenses pending appeal. The possible death of Debtors’ businesses is a consequence weightier
than any harm a temporary stay could cause Defendant.

In contrast, the only harm Defendant faces and cites to this court is encroachment of its
regulatory turf. See TR at 131-37; Objection, supra note 5, at 22-23. Although, in fact, the
court’s issuance of a stay merely protects estate property and the reorganization process without
infringing on any area of Defendant’s expertise, Defendant’s counsel argued at the Hearing that

granting an injunction could conceivably embolden other licensees to pursue similar injunctions

¥ As noted above, the Communications Act and the regulations implementing it provide that Debtors could

potentially obtain a stay pending appeal of an adverse decision respecting the Licenses to the full
Commission and/or the D.C. Circuit. 47 C.F.R. §§ 1.115(h)(2), 1.102; 47 U.S.C. § 402(c). This does not
obviate the need for a stay to issue from this court; to the contrary, it further supports granting the requested
injunction. Neither the statute nor the regulations explicitly state whether or not Debtors would be required
to post security as they pursued their appellate remedies, and, if so, how much, but it is likely that Debtors
would be required to post a bond. Cf. FEDR. Civ. P. 65(c). It is entirely possible that the bond amount
would be sufficiently sizable to severely burden Debtors’ estate, and thereby damage its reorganization
prospects. Cf. Marsch, 36 F.3d at 828-29 (noting that*“[s]everal bankruptcy courts have held” in the
context of Code § 1112(b) “that a debtor may use a Chapter 11 petition to avoid posting an appeal bond if
satisfaction of the judgment would severely disrupt the debtor’s business,” but only if the debtor cannot
“satisfy the judgment with nonbusiness assets”) (citing Sparklet Devices, 154 B.R. at 548-49; Harvey, 101
B.R. at 252; Holm, 75 B.R. at 87). This bolsters the court’s conclusion that Debtors face irreparable injury,
and that injunctive relief is warranted to preserve Debtors’ right to appeal and their chances for a successful
reorganization.
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against Defendant in other bankruptcy courts. See TR at 136. The court finds this fear illusory.
Bankruptcy is an extreme remedy that is unlikely to be elected by every entity seeking to delay a
threatened license termination. Here, for instance, the court is satisfied that Debtors filed chapter
11 not as a litigation tactic solely designed to delay the Commission, but rather for the legitimate
purpose of addressing its very real debt problems.*’

4. The Public Interest

Again, it is not for this court to determine whether terminating or extending the Licenses
would serve or disserve the public interest; that is for Defendant to decide and the D.C. Circuit to
review. The only question before this court is whether or not granting a temporary stay
prohibiting Defendant from redistributing the Licenses pending a final non-appealable order will
serve the public interest.

Courts have often held that injunctions that facilitate reorganizations serve the public
interest.*! “Chapter 11 expresses the public interest of preserving the going-concern values of
businesses, protecting jobs, ensuring the equal treatment of and payment of creditors, and if
possible saving something for the equity holders.” Hunt, 93 B.R. at 497 (citing H.R. Rep. No.
95-595, 340 (1977), reprinted in 1978 U.S.C.C.A.N. 5787, 6296). As demonstrated above,
Debtors’ chances of successfully reorganizing will be jeopardized unless injunctive relief is
granted. If Debtors were to liquidate, their employees and customers would be adversely
affected. TR (Van Wagenen) at 67-70. Debtors’ demise could also impact public services, such

as emergency first responder networks. /d. at 69-70. By contrast, any impact on Defendant’s

40 See supra note 33.

4 E.g., SAS Overseas Consultants v. Benoit, No. Civ.A. 99-1663, 2000 WL 140611, at *5 (E.D. La. Feb. 7,
2000) (citing Venzke Steel Corp. v. LLA, Inc. (In re Venzke Steel Corp.), 142 B.R. 183, 185 (Bankr. N.D.
Ohio 1992); Lazarus Burman Assocs. v. Nat’l Westminster Bank U.S.A. (In re Lazarus Burman Assocs.),
161 B.R. 891, 901 (Bankr. E.D.N.Y. 1993)).
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ability to regulate the telecommunications industry in the public interest will be marginal given
the limited scope of the injunction requested.

Thus, given the foregoing, an injunction should issue.

II1. CONCLUSION

The court, in its 9/27 Order, has tailored the granted injunction with care to avoid
infringement of the Commission’s adjudicatory function.*” While the court recognizes that
agencies of government, whether courts or arms of the executive, are necessarily jealous of their
turf, where, as here, Congress has accorded exclusive control respecting a category of property to
two fora, it is incumbent on each to ensure the effective exercise of its statutory authority while
allowing due deference to the range of expertise and legislatively commanded decision-making
power of the other. In this case, the court does no more than protect the same authority it would
have in the event of a proposed sale of the Licenses or their disposition by settlement.* So long
as Debtors have an interest in the Licenses, they may not be finally disposed of without the
approval of this court.** Once any decision of the Commission divesting Debtors of the Licenses
is final and not subject to appeal, Debtors will have no interest in the Licenses and the stay
provided by the 9/27 Order will automatically terminate.

For these and the other reasons stated in this memorandum opinion, to the extent

provided in the 9/27 Order, the Motion is granted in part and otherwise denied.

s See supra note 35.

2 See supra notes 31-32 and accompanying text.

4 The Commission may seek relief from the 9/27 Order at any time if the facts warrant.
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